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TBS FAIR CREDiT BlUnfO ACT AMENDMENTS 

OF mi 



23, 1875 
HOUH or BarBESENTATTVSS, 

StTBOomnmn on Coxsumk Affairs of thx 

COHHI'im ON BaNSIHG, OuWtENCT AND HoUSINO, 

Wasfdngton, D.O. 

The sdbeommittee iset at 9:>0 s.m. ki toom 2222, Raybum House 
Oftce Building, Hon. Fnwk Aaminiio (ehairman of the subcommit- 
tee) presiding. 

Present : KepresentativeB Ajwunno, Sftellman, Barrett, Faimtroy, 
Wylie, Fenwick and Grassley. 

Mr. Anntjnzio. The msetrng ot the CoMsumer Affairs Subcommittee 
will come to order. 

It is 9 :30, and we have &ree members of the subcommittee present ; 
Mr. Barrett, Mrs. Fuiwick, and myself, *nd I am deeply grateful for 
your attendance. 

I want to also make another statement this morning, that when we 
complete all of these hearings and we go into the debt collection bill, 
the chairman is prepared to hold hearings with the District members 
if they so desire. And I will come to your particular districts. 

This morning the subcommitte is meeting to consider H.R. 10309, 
the Fair Credit Billing Act Amendments of 1975. 1 don't want there 
to be any misunderstanding of what this bill will do: It will outlaw 
surcharges on credit cards. , 

I favor this legislation because surcharges on credit cards, now being 
proposed in the Senate, would put a terrible burden on million of 
consumers. There are an estimated 500 million credit cards in circula- 
tion. Credit cards account for $28.2 billion in outstanding credit. 
These proposed surcharges could cost consumers over a billion dollars 
a year. 

Unless we prevent these extra chaises, the credit card could beccane 
the most expensive piece of plastic in history. 

Let me illustrate how a surdiarge works. If an item now has a regu- 
lar price of $10, under a surcharge of a credit card customer would pay 
$10.50, and a cash customer the regular $10 price. As you can tell, the 
credit card customer has been penalized. The cash customer who was 
intended to benefit from a cash discount, still pays the old price and so 
has no benefit. 

Such surcharges would be a ctmrfderable hard^ip on consumers 
given the bad state of our economy. There are those who claim only 
the rich use credit cards. In fact, credit card use is an economic essen- 
tial for most people of modest income. Few people ha,ve the cash in 
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hand or in a checking account to make necessary purchases or take 
advantage of sales, aluiough with both spouses working, they do reach 
the $10,000 minimum income usually necessary to ohtam a credit card. 

To force consumers to pay an extra charge to use credit cards may 
well put consumers in the cruel position of not being able to make a 
purchase at all since they are not able to pay cash nor able to pay a 
sun^arge credit card price. 

Allowing surcharges would also create incredible confusion as to 
whether prices were being surcharged or discounted. 

I introduced H.K, 10209 to protect consumers from these extra 
charges. This act will bar surcharges on credit cards. It also makes 
clear that "discount" does not mean a surcharge, and that those 
offering cash discounts not in excess of 5 percent pursuant to sec- 
tion 167 of the Fair Credit Billing Act, will not be in violation of 
State usury laws. 

H.R. 10209 will help consumers by permitting cash discounts which 
will reduce prices for cash customers. Credit cScd users will continue 
to pay the regular prices for items — unburdened by surdiarges. 

[Thet4 ■ ■^'" - 



[The text of TI.B. 10209 follows :] 
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H. R 10209 



IN THE HOUSE OF BEPEESRNTATIVES 

October 20, 1975 

Mr. AKKtxsio iiitrodiHTil tin- followiiifr lull ; whicii wus rcferi'cd to the (^om- 

inittcu oil liniikiiit;, CiiriL'ni,-y uiid Housing 



A BILL 

To amend tlie Fair Credit Billing Act (Piil)lic Law 93-495) 
with resiwct tu tlie iisc of cadi (tiscouiits. and for o&er 
purposes. 
1 Be it emtcted b'j the Setiats and House of Repreaenta- 

8 tioea of the United Sttttca of America in Congress assembled, 
8 Tttat tlm Xvt amy W iited m Am "Fair Credit Billing Act 

4 AueiKliueiite irf 1975". 

5 Sue. i. SeetioH 103 of tW Vnitli in Lending Act (1& 

6 V.8£. t602) is MM Cwdt^ % w diw g nating subsectioos (p), 
T tq), (r), and {n) m !wiiM«tiaiK (r), (s), (t), and (u). 

8 xespeeliv^, wd % a4(Kgig i4w subsection (o) the fol- 

9 lowing: 

10 '«<p) Tto Um 'iSmmlt m^i in section 167 of Ihe 

I 
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4 
2 

1 Fair Credit Billing Act (15 U.S.C. 1666f), means a rodiic- 

2 tion made from the regular price. The term 'discount' as 

3 used in section 167 of the Fair Credit Billing Act (15 U.8.C. 

4 16660 > s^^" i<>t mean a surcharge. 

5 " (q) The term 'surcharge' as used in section 103 of the 

6 Trath in Lending Act (15 U.S.C. 1602) and section 167 of 

7 the Fair Credit Billing Act (15 U.S.C. 1666f) means any 

8 means of increasing the regular price to a cnrdholder which 

9 is not imposed ujion cnstomci-s paying by cash, check, or 

10 similar means.". 

11 Sbc. 3. bection 167 (a) of the Fair Credit Billing Act 

12 (15 U.S.C. 1666f) is amended by hiscrting immediately 

13 after the last sentence of subsection (a), the following: "No 

14 seller in any sales transaction may impose a surcharge on a 

15 cardholder who elects to use such a credit card in lieu of 

16 payment by cash, check, or similar means.". 

17 Sec. 4. Section 171 of the Fair Credit Billing Act (15 

18 U.S.C. 1666J) is amended by inserting a new subsection (c) 

19 to read as follows: 

20 " (c) Notwithstanding any other provisions of tliis title, 

21 any discoimt not in excess of 5 per centum offered under sec- 

22 don 167 (b) of this title shall not be considered a finance 

23 chai'ge or other charge for credit under the laws of any State 

24 relating to disclosure of information in connection with credit 
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1 transactions, or relating to tlie types, amounts, or rates of 

2 charges, or to any element or elements of charges peimissihle 

3 under such laws in connection with the extension or use of 

4 credit;". 

Mr. Annttnzio. Our first witness this morning is Kathleen F. 
O'Rielly, legislative director and staff attorney for the Consumer 
Federation of America. 

Ms. O'Reilly, before you proceed, I would like to set some ground 
rules. We have only 1 day available for these hearings and a large 
number of witnesses. Therefore, we are going to limit oral presenta- 
tion to 10 minutes. Of course, every witness will have the opportunity 
to place his or her entire written statement in the record. 

In order to expedite our hearings, we ask the witnesses to sum- 
marize their statements wherever possible. 

In addition, I would ask witnesses to limit their comments to only 
those matters that directly affect the legislation before the subcom- 
mittee and to save other comments for future hearings. 

I would also like to advise that we go into session at 10 o'clock today 
and that we shall be sitting here. We will leave only to answer the 
quorum and then oome back. 

In this day and age of reform, we have reformed ourselves to the 

?oint that we are doing business in a state of confusion. And there- 
ore, frustration has set in, not only on some of these people witi 
nothing else to do, but plans that make it inconvenient for others and 
I want you to know that the Congress is suffering from the same 
malady. 
Ms. O'Keilly! 

STATEUEin' OF KATHLEES F. O'BEIIXY, LEOISLATIVE OIBECTOB, 
CONSUUEB FEDERATION OF AMERICA 

Ms. 0'Rbili.t, Thank you. Mr. Chairman. 

Consumer Federation of America is a federation of over 200 national 
State, and local nonprofit organizations that have joined together 
to espouse the consumer viewpoint. CFA and its member organiza- 
tions represent over 30 million consumers throughout the United 
Statea 

Among our members are : 17 cooperatives and credit union leegues; 
45 State and local consumer organizations; 66 rural electric coop- 
eratives; 27 national and regional organizations ranging from the 
national board of the YWCA to the National Education Associa- 
tion ; and 16 national labor unions. 

Whether from the perspective of interpreting existent legislation or 
commenting on proposed legislation, CFA's testimony is directed to- 
ward a very narrow issue : Should merchants be allowed to impose 
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a surcharge on credit card customers* It is CFA's position that they 
should not. CFA is not, however, opposed to the offer of cash discounts 
to cash -paying customers. 

Proponents of the discount /surcharge option argue strenuously that 
there is no economic distinction between the two, but that rather they 
differ only in form. We agree that arithmetically and theoretically the 
discount/surcharge approaches are aubstantiaJly the same. Yet the 
effect on consumers could vary significantly. 

Initially it is important fo determine what is the "cost of credit." 
It would appear the proponents of the discount /surcharge option 
consider that cost to be the percentage a merchant must pay the credit 
card issuer together with incidental expenses such as increased book- 
keeping, postage, employe time, and so fortli. They further argue that 
this cost should be borne by the credit card customer who is currently 
subsidized by cash-paying customers. 

Conunonsense and fairness tell us that this "cost of credit" diould 
be offset by the economic advantages which accrue to the merchant 
from the credit card system. Minimally the cost advantages include 
increased sales vohime and guaranteed payment by the credit card 
issuer. By offsetting the "cost of credit" with the merchant's economic 
advantages, we arrive at the "net cost of credit." 

It is only this "net cost of credit" which should equitably be passed 
on to credit card customers. Ideally, any legislation should require 
that the merchant be allowed only to impose on credit card customers 
the "net cost of credit" rather than passing on the entire "cost of 
credit" without absorbing his/her fair share of that cost. 

What is likely to happen if the discount/surcharge option were 
allowed ? Like others, we can only speculate. We fear, however, that 
the surcharge could be manipulated unfairly. Under the often-cited 
example, let us assume an item is ticketed at $100. The "cost of credit" 
as described earlier is $4. 

Under the discount method, $100 would be the advertised base price, 
with a $96 cash discount price. 

Under the surcharge method, the advertised base price would be $96, 
with a $100 cost to credit card customers. 

Let us assume that the net cost of credit is $2. Given both the dis- 
count and surcharge options, what approach would a merchant likely 
take? Under the discount method the merchant would be more likely to 
think in terms of net cost and therefore provide a $2 discount since 
logically there is no reason to allow any more than the minimum 
discount. 

On the other hand, the surcharge method is the perfect opportunity 
to pass on the entire $4 cost of credit to the credit card customer. That 
imposes an ineouitable burden on credit card customers. 

In response, those in favor of the discount/surcharge option insist 
that the competitive forces in the free market enterprise system will 
preclude such manipulative effects and will balance potential inequities. 

Clearly certain segments of the retail industry are vigorously com- 
petitive, but we must look beyond record shops, restaurants and cloth- 
ing stores. The legislation applies to all segments of retailinar, many 
of which sorely lack the competitive forces which might otherwise act 
as a safeguard against surcharge abuse. 
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There is an app&lling lack of competition among petroleum com- 
panies or amon^ food store chains where the use of credit cards is on 
the rise. Realizing the large amount of money it takes to Bll a tank of 
gas today, and realizing that fewer and fewer consumers will opt to 
abandon the safety and convenience of a gas credit card in that 
situation, what is to prevent the major gasofine companies from im- 
posing an excessive surcharge and thus find still a new way to maxi- 
mize profits) 

Even when speaking of restaurants, consumer options are sometimes 
more illusory than real. For example, anyone who has traveled several 
hours on many of our Nation's toll highways has become increasingly 
disgusted at the lack of competition among the so-called "rest stop 
restaurants." The outrageously, overpriced, low quality food in every 
restaurant on the toll highway is a graphic example of unfair 
monopoly. 

Travelers are forced to either go miles out of their way for a decent 
meal or pack their own meals — a totally unfair and senseless set of 
alternatives. What a bonanza a surcharge would be to the owners 
of these "highway robbery" establishments. 

We are also concerned about those regulated industries which in- 
volve credit cards, most notably airlines and telephones. Can con- 
sumers realistically depend on regulatory agencies to suddenly be the 
champions of the consumer against a padded surcharge — agencies 
which have so repeatedly issued blatantly anticonsnmer positions? 
Consumers are understandably nervous about placing such trust in the 
CAB or utility regulators. 

Another consumer concern is the psychological effect that the sur- 
charge will entail. Admittedly such an emotional, as opposed to an 
intellectual, argument should not receive undue weight. Yet as a prac- 
tical matter, it cannot be ignored. For whatever reason, it would 
appear that although the discount concept is well received by con- 
sumers, they become very upset at the prospect of a surcharge which 
they view as a penalty. 

tTndoubt«dly, the use of a surcharge would discourage the use of 
credit cards at a time in our economy when many desperately need 
that budgetary tool. 

We must not assume that only the financially irresponsible use 
credit cards. They serve as a definite safety advantage particularly to 
those in urban areas who are afraid to carry more than the bare mini- 
mum of cash. They serve as a shortcut to the t«dious delays entailed in 
pulling out reams of identification required to write a check. 

Particularly in this city, where those who neither drive nor are era- 
ployed by the Federal Government are somehow presumed to be dis- 
honest, that advantage is important. Renting an automobile, making 
reservations for tickets and other transactions are often impossible 
unless one has a nationally recognized credit card. 

There are several related issues which must be addressed by specific 
and unambiguous statutory, committee report, and Federal Reserve 
Board regulatory language. 

First, uniformity of application on a merchant's entire stock. 

If a merehant were permitted to pick and choose, providing a dis- 
count/surcharge in some departments and not in others, or in some 
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stores of a chain and not in others, serious discrimination could result. 
Specifically, a merchant could analyze marketing; data which would 
reveal, for example, that the most creditworthy customers merchants 
strive to attract and maintain buy in some departments or geographi- 
cal locations more often than others. 

In those departments or branch stores, the surcharge would not be 
imposed while in departments or stores frequented by those less credit- 
worthy customers would be forced to pay the surcharge. More 
likely than not, the low- and moderate- income consumers would be the 
victims, 

A second concern is uniformity of advertising. 

Consumers should not have to endure the confusion which would 
result from a wide variety of methods of advertising the price of an 
item. Is it the cash paying price, the surcharge price, or something in 
between ? This problem should be anticipated and provided for in spe- 
cific statutory or regulatory language. 

An advance disclosure— the consumer should know both from ad- 
vertised material and from signs clearly and conspicuously posted on 
the merchant's window, what exactly to expect in terms of a discount/ 
surcharge. Merchants should not be allowed to benefit from the in- 
creased volume generated by the posting of a credit card symbol on 
the window, only to then discourage use of the credit card by imposi- 
tion of a surcharge. 

For all of the above-stated reasons, CFA is opposed to the imposi- 
tion of a surcharge on credit card custwners. 

Mr. Annunzio. I thank you very much for your very effective 
statement. 

[The prepared statement of Ms. O'Reilly follows:] 
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TESTIMONY OF 

KATWLEEN F. O'REILLY, LEGISLATIVE DIRECTOR 

CONSUMER FEOERATIOK Of AMERICA 

BEFORE THE 

SUBCOMMITTEE ON CONSUMER AFFAIRS 

CCWITTEE ON BANKING, CURHEM^Y AND HOUSING 

U.S. HOUSE OF REPRESENTATIVES 

October 23, 1975 

Consunw Fedaratlon o4 Anarico is a tedaration of over ZOO national, state 
and local non-profit or gar I lef i ons that have Joined together to oapouse the 
consufflBT viewpoint. CFA and its meniber organizations represent over 30 nl 1 1 ion 
consumers throoghout the United States. Anong our mantiers ore; 17 cooperatives 
and credit union iaaguasi 45 state and Icoal consumer organ I zat ions; G6 rural 
eiectric cooperatives; 27 netionai and regional organizations ranging from tli« 
National Board of the YMCA to the National Education Association; and 16 national 
labor unions. 

Whether from the perspective of interpreting existent legislation or 
conanenting on proposed legislation, CFA's testimony is directed tovard a verv 
narrow issue: should merchants be ailoand to impose a surcharge on credit card 
customers; It Is CFA's position that thev should not. CFA is not, however, 
opposed to the offer of cash discounts to cash paying customers. 

Proponents of the discount/surcharge option argue strenuously that there 
is no economic distinction between the two, but that rather they differ only in 
form. We agrae that arithmetical ly and theoretically the discount/surcharge 
approaches are substantially the same. Yet the effect on consumers could vary 
significantly. 
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fnitlolly 1+ l« Inportont to d«t»r«lr* what [s th« "cost of CrwJlt". It nould 
appaar tM proponants of th« dIscount/iurchDrga option coniidar t^at coit to b* 
th* pareantaga a narchant aust pay tha cradit card Issuar to$atr>ar with Incidental 
expanSBE such as Incraasad bookhaaplng, post«g*, anployaa tlaa, ate. TTMy furthar 
argue that this cost should ba borna by tha cradit card custawar who It currantly 
■ubsIdUad by cash paying customars. 

Coanon sansa and falrnass tall us thot tlils "cost of cradit" should ba 
offsat by tha •conomic advantagas ahleh accrua to tha aarchant from tha cradit 
card syitan. Minimi ly tha cost advantagas Includa tncraasad salas voluna and 
guarantaMl payaant by tha cradit card Issuar. By offsatting tl>a "cost of cradlf 
with tha aarchant's aconoMlc advantagas, wa arrlva at tha " net c gst o( crafllt ". 
It I* only this "nst cost of cradit" which should aqultably ba passad on to 
cradit card cua+omars. Idaally, any legislation should raquira that tha marehant 
ba al lowad only to lapoia on cradit card customars tha "nat cost of cradit" 
rathar than passing on tha entlra "cost of cradit" without absorbing his/her 
fair ahara of that cost. 

What Is likely to happen If tha dlscount/surcharga option vara allowadT 
ill<« othars, wacan only spaculata. Ha fear, ho»avar, that tha suKhorg* eeuM 
ba manipulated unfairly. Under tha often cited eMaapla,' let us assuaa an Itaa 
Is tieiwtad at IIOO. The "cost of credit" as described earlier Is 1*. Onder 
the discount aethod, SIOO would ba tha advertized base price, with a t96 cosh 
discount price. Under tha surcharge method tha advertized base price would be 
196, with a ilOO cost to credit card customers, let us assume that tha Ml cost 
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of credit Is JZ. Given Both thB discount ond surchorge options, "hot approach 
would a oarchant Hkely takeJ Under the discount method the merchant Mould ba 
mere llkalv to think in tarna of net cost and therefore provide a S2 discount 
sinca ioglcailY thara is no raa*on to allon anv more than tha minimum discount. 
On tha other hand, the surcharge method Is tha parfact opportunity to pass on 
the antira S4 cost of credit to tha credit card customar. That Imposes an 
inaqultebia burden on credit card customers. 

In response, those in favor ol the discount/surcharge option Insist that 
tha conpetltlve forces in the tree iiorkat anterprlsa systam Hill preclude such 
mnlpulatlve effects and Hill balance potential inequities. 

Clearly certain segments of the retail Industry are vigorously conpatltlva 
but aa must look beyond record shops, restaurants and clothing stores. The 
legislation applias to all segments of retailing, many of iihlch sorely lack the 
compatltlva forces which might otherHlse act as a safeguard against surcharge 

There Is an appalling lack of competition among petroleum companies or 
anong food store chains nhere tha use of credit cards is on the rise. Raallilng 
the large amount ot money It takes to fill a tank at gas today, and real Ixing 
that feoer and femer consumers Hill opt to abandon tha safety and convanlanca 
of a gas credit card In that situation, what is to prevent tha major gasolina 
coapanles from Imposing a excessive surcharge and thus find still a nea «ay to 
■wxlmiie profits? 

Evan ahen speaking ot restaurants, consumer options are sometimes more 
Illusory than raal. For example, anyone who has travelled several hours on many 
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of our nation's toll highways has becom* increasingly disgustad at the iBCk ot 
cempatltlon among the so-colled "rest stop restaurants". The outrageously over- 
priced, I OK quel Ity food In every restaurant on the to 1 1 highway Is a graphic 
example of unfair rronopoly- Travellers are forced to either go miles out of 
their way for a decant meal or pack their own meals -- a totally unfair and 
senseless set of alternatives. What a bonanza a surcharge would be to the 
owners of these "highway robbery" establishments. 

Me are also concerned about those regulated Industries which Involve credit 
cards, most notably airlines and telephones. Can consumers realistically depend 
□n regulatorv agencies to suddenly be the champions of the consumer aga1n*t a 
padded surcharge -' agencies which have so repeatedly Issued blotsntly ai)tl- 
consuiiMr positions. Consumers are understandably nervous about placing trust 
in the CAB or utility regulators. 

Another consuoer concern Is the psychological effect that the surcharge 
Mill entatl. Admittedly such an emotional as opposed to an intellectual 
argument should not receive undue weight. Vet as a practical mtter It cannot 
be Ignored. For whatever reason, it would appear that although the discount 
concept Is Hell received by consumers, they becofre very upset at the prospect 
of a surcharge which they view as s penalty. Undoubtedly the use of a surcharge 
would discourage the use of credit cards at a time In our economy when meny 
desperately need that budgetary tool. He must not assume that only the finan- 
cial ly Irresponsible use credit cards, Tbey serve as a definite safety advantage 
particularly to those In urban areas who are afraid to carry more than the 
bare Minimum of cash. They serve as a shortcut to the tedious delays entailed 
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in pulling out reams of fncrtn+lf Icotlon rsqutrsd to writa e ch»ck. Particular ly 
in this city whera those who neither driv« nor are emplovad by the Federal 
govornniBnt are somehow presumed to be dishonest, that advantage Is Inportant. 
Renting an autanoblis, making rosorwations for tickets and other transactions 
are often impossible unless ona has a nationally recogniiad eradit card. 

There are sevaral other issuas vhich must be addrassad by specific and 
unairtiiguous statutory, committee report, and Federal Beserve Board regulatory 
longuaga. 

I . Uniformity of Application on a Herchant's Entire Stock — I f a merchant 
■era permitted to pick and choose, providing a discount/surcharge in Some 
departfnents and not in oti>ers, or in some stores of a chain and not In others, 
serious discrimination could result. Specifically, a merchant could analyze 
nBrketlng data which would reveal, for exa«ple, that the Bost creditworthy 
customers marchants strive to attract and mBlntain buy In soma departments or 
geographical locations more often than others. In those departments or branch 
stores the surcharge would not be Imposed while in departments or stores 
frequented Oy those less creditworthy, custoirers would be forced to pay the 
surcharge. Itore likely than not, the low and nodarata Income consumers would 
be the victims. 

2. Unlforwitv of Adv e rtisinti — Consumers should not heve to endure the 
confusion which would result from a wide variety of methods of advertising the 
price of an item, is It the cash paying price, the surcharge price, or something 
in between; This problem should be anticipated and provided for In specific 
statutory or regulatory language. 
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neterlal and from signs claarly and conspicuously posted on the aarchant's 
window, what exactly to expect in terms of a discount/surcharge. Marchsnts 
should not be allowed to benefit from the Increased voluae generated by the 
posting of a credit card symbol on the xindow, only to then discourage use of 
tlie credit card by imposition of a surcharge. 

For all of the above-stated reasons, CFrt is opposed to the imposition of 
a surcharge on credit card custofers, 

-CFA- 
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Mr, Anotjnzio. Mr. Barrett, who is chairman of the Housing Suh- 
committee is also a member of the Domestic Monetary Policy Subcom- 
mittee. He will probably have to attend that meeting; and Mr. Bar- 
rett, I would like to call on you at the moment, if you want to ask any 
questions of Ms. O'Reilly. 

Mr. Barrett. I want to comment on Ms. O'Reilly's speed. 

[Laughter.] 

I think you exceeded the speed limit by at least 60 miles. I think 
some of these areas need this kmd of speed. 

Let me tell you what happened in the Philadelphia airport yester- 
day. No eflfect on consumers' credit in any sense, but a young, gracious 
lady came up and bought a Philadelphia Inquirer for 15 cents, and she 
bought a magazine for 50 cents. There were 15 people waiting in line 
to pay for what they had picked up at the self-service counter. She 
handed the cashier a credit card for 65 cents worth when everybody 
was standing there hoping to get service quickly so they could get on 
the plane. 

I looked at that and I looked at the manpower lost here on this 
credit card purchase. 

I am going to ask you this question. I have been trying to learn 
what effect the credit cards have on the economy of this country, in- 
flation, and so forth. Could you give us an example of what you think 
the effect might be on the economy f 

Ms. CRehj-t. I think the economy has forced many consumers to 
use credit cards who otherwise would not. People who are unemployed, 
who would like very much to make a one-time payment on an item, 
are forced with a decision of whether to forgo that ability because 
they are not able to pay for all the purchases at the same time. 

I think that there can be many serious disadvantages to credit cards 
like the temptation to overspend. But I think that those potential 
hazards have to be addressed by increased consumer education which 
is being intensified in all areas of the community, school and civic 
groups trying to acquaint people with ways to budget their problems 
in a way that they are not going to fall into the trap of credit card 
abuse. 

But in terms of a specific impact on the economy, I do not have any 
studies or references to that point. In terms of the example in the air- 
port, I think that is an example of discourtesy on the part of that 



Mr, Barhbtt. In other words, you would have said — "Well, you 
are gracious and beautiful, just stand aside, and take care of those 15 
people." 

Ms. O'Keillt. I probably would have paid the 65 cents so I could 
get on the plane. 

Mrs. Fenwick. I know that Mr. Gerwirtz testified persuasively and 
eloquently — according to the "Consumer Trend" Newsletter — in sup- 
port of the proposal for authorizing surcharges. 

If I have read the Fair Credit Billing Act correctly, it specifically 
states that a merchant may offer discounts of 5 percent or less on cash 
purchases "there a credit card is not used." 

Now this may be a typical misuse of the word "where" for "when." 
Are they referring to a shop that does not accept credit cards, where 
a credit card is not used ; or are they referring to a transaction when a 
credit card is not used i 
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I think it is probably the latter. And if so, the chairman's comments 
are carried out by the fact that this 5 percent discount for cash is pro- 
tected under this law and would not be bothered by the passage of the 
legislation we are now considering. 

But I know that, for example, American Express takes the same view 
you do. The gentleman testifying for the Consumer Union was also 
eloquent in support of this measure. 

Mr. Anxuxzio. Would the gentlelady yield! On another panel, we 
will have a representative from the American Express Card Co. 

Mrs. Fenwick. But I would like to know the consumer point of 
view. Does your testimony, which I read carefully, cover all their 
opinions! 

Ms. O'Keilly. Our view is first that economically there is no differ- 
ence between the surcharge and the discount if you are looking at the 
economics of it, that it is just a difference in form. If there really were 
free enterprise competitive forces in the marketplace and if there 
really were tight regulatory language that would address some of the 
concerns I have expressed, and if consumers were truly educated that 
the difference between the surcharge and the discount is more psycho- 
logical, given the other two caveats, then I think we would probably be 
on the same footing with Consumers Union on this position. 

But it is the potential for manipulation that I think is so much more 
consistent with the surcharge than with the discount, and the discrimi- 
natory effects if they are able to pick and choose as to which con- 
sumers were going to get the surcharge or not. 

Mrs, Fexwick. I don't think we can continue in our regulations and 
legislation to ignore psychology. I think this is part of the problem we 
are running into in one law after another. We are not willing to pay 
attention to what the consumer feels. So I have finished my questions. 

Thank you, Mr. Chairman. 

Ms. O'Reilly. I have spoken to other consumer groups in the past 
2 months; and at the end, I have just thrown out issues we were going 
to take a position on. And when I got to this issue, it was incredible 
the uniformity of agreement. The minute I talked about surcharges, or 
credit cards, they are on their feet, their fists are clenched, they get 
terriblv. terribly adamant about the unfairness of it. 

Mr, Fauxtroy. I am sorry I wasn't here to hear your statement, but 
I want to commend you for the care you have taken to protect what is a 
valid consumer interest. 

And, Mr. Chairman, in the interest of time, I would simply like to 
submit at this point in the record a statement. And in doing so, thank 
you. Mr. Chairman, for the kind of leadership you have been giving us 
in demonstrating to the people of the Nation that this country and 
thus this subcommittee does intend to protect our consumer interest in 
an exemplary way. 

Mr. Annunzio. Without objection, so ordered. 

Will the clerk take the statement and put it in the record! 

[The statement of the Hon. Walt«r E. Fauntroy follows:] 

Statement or ConoiiGeBMAN Walter E. Fauntboy in 
A Bill To Amend the Fair Credit Rkpobtino Act w 
OF Cash Dibcounts and ros Other Purposes 
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holders while continuing to permit those who would grant dlscoonta to do ao. Ton 
have once again demonstrated to the consumers of our nation that this Commit 
tee, and more particularly this Subcommittee under your leadership, is ever cogni- 
sant of the many pitfalle that transgress each dtlzen that is committed by gor- 
emment and private Institutions. 

The Issue before us is one In which I have a special interest because the use 
of credit cards by poor people has long been a source of great contention by the 
consumer groups and the grantors of credit. Any proposal which permits a greater 
charge to be imposed for the use of a credit card Is reflected immediately in the 
buying power of our nation's poor. 

Poor people, Hr. Chairman, do not use credit cards as a cash snbstltnte or a 
conyenience as you and I might. Poor people use credit cards for cash ; the credit 
card la their entry into quality goods and serricea for which they are already 
paying a premium ; it is their cash reserve. They must not be permitted to pay 
an even greater premium. 

Additionally, Mr. Chairman, credit cards have opened a whole world of Miutpe 
and stores to the poor, whose checks are often refused because of the neighbor- 
hoods Id which they live or the color of their skin, or the quality of their dress. If 
merchants view the use of credit cards as a cost, some merchants may return to 
a cash only system, thereby depriving the poor of their services. 

While I believe that a merchant should be able to offer a discount for cash if 
he elects to do so, I firmly t>elieve that centralized credit systems as represented 
by the BankAmericards, Master Charge, Central Charge, and other revolving 
credit cards, have made It possible for the merchant to sell big ticket items with 
less loss from check fraod, credit losses from internal credit systems, and at 
smaller profit margins because of the Increase la volume. Thus, I am reluctant to 
support any process that would transfer more costs to the consumer, particularly 
since I believe it can be shown that our centralized credit systems have made 
credit systems possible for the small merchant — with the resultant Increase in 
purchasing power to all people especially the poor. 

I think it la Important for us to recognize, Mr. Chairman, that cash also has 
a price. It is not just credit that has costs. A cash system requires that (me 
accept checks with their attendant losses ; that one maintains high cash balances 
in the drawers with the risks of theft, robbery, and poor management. 

Those, of course, who use credit should pay for the use of credit. That Is what 
the Interest rate structure Is Intended to represent. Those who use cash do not 
pay this interest, and in light of that I want you to know that I fully intend to 
sun>ort this legiBlatlott. 

I do have some queatiooa that I would Uke to put forward for the record, 
which I hope will be answered. I will ask them now in order that everyone can 
have the opportunity to respond. 

1. If a Burcharge were to be permitted, would the amounts actually represent 
a cost of the credit system, or would it merely be another way to achieve a 
higher mark-up by the merchant? 

2. How may merchants have relinquished their use to a centralized credit 
system and returned to dther tielr own credit systems or to a cash only system? 

3. What risks does a merchant assume In the use of a credit cards vs. the use 
of cash or checks? What are approximately percentages, or dollar amounts 
that one can give in comparison to one system over another? 

4. Would there be any advantage to a poor person in a stirchage permissible 
situation? What are these disadvantages? 

Mr. Anncnzio, Mr. Fauntroy, I thank you for your statement. 

Mr. ^lie* 

Mr. Wtlje. Do you think that the current price levels of products 
generally reflect the use of credit cards ! 

Ms. O'Rehj-t. I have not seen all the studies on it and I understand 
that two studies are in preparation which will actually evaluate the 
concept of what is the breakdown in terms of the cost of credit and 
the net cost of credit as I discuss in my testimony, and what percent- 
age of that is beine absorbed by the merchant and how far it la bein^ 
spread across and to what extent it has reached Uie prices of 
commodities. 
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I think it is lo^cal to assume that the prices of certain commodities 
have gone up a certain decree. 

On the other hand, I think it is just as elementary that the increased 
sales volume that is ceiierated because of the use of a credit card, that 
sales volume is another factor which goes to decrease the price of a 
commodity which is passed across the board, too. 

So I don't think tnat in every situation it is accurate to say that 
cash-paying customers derive no benefit from the credit card system. 
1 acknowledge that tliat benefit may be minimal in some merchant 
areas and not in others. But if a large chain is able to increase their 
volume by 30 percent because they advertise two or three nationally 
recognized credit cards, that must be a factor for them to reduce the 
commodities across the board. 

Mr. Wtlie. In other words, what you are saying is that people tend 
to buy more with the use of the credit card ? 

Ms. O'Reilly. That's right. 

Mr. Wtlie. I was a little bit taken aback when I received the letter 
from the Federal Reserve Board, They were attempting to draft 
regulations in connection with the Fair Credit Billing Act ond the 
question arose as to whether the word "discount"' includes the word 
"surcharge."' And this was almost beyond my comprehension. I don't 
think they are synonymous in any way. That is one of the reasons for 
the bill. 

And on page 2, I see we say that the term as used in the section 
shall not be surcharged, and there was never any apprehension that it 
did, in your mind ? 

Ms. O'Reilly. No. 

Mr. Wylie. Are you aware that in some States the usury laws pro- 
vide that the offering of discount is a violation of the usury law t 

Ms. O'Reilly. I am not aware if that is true or not. Because we 
didn't have a policy resolution on this issue, it was necessary to bring 
this up to our board of directors last week and the issue was specifically 
on the surcharge discount and we did not address ourselves to the 
issues, part of it. So I would not be authorized to comment on that 
aspect of it. 

Mr. Wylie. We may have to put something in the bill to take care 
of that. 

Thank you very much. 

Mr. Annunzio. Thank you, Mr. Wylie. 

Our next witness is here. But before we hear from Mr, Sheehan, 
Mr. Grassley, do you have any questions of Ms. O'Reilly ? 

Mr. Grassley. Are you in support of the bill as it is before us now? 

Ms. O'Reilly. The draft I have seen seems in consonance with our 
position. 

Mr. Grassley. Is it the philosophy of your organization that a cash 
customer ought not to subsidize a customer who buys on time and the 
customer who buys on time ought not to subsidize the cash customer! 

In other words, cash sales ought to carry their own share of the 
burden and people who buy on time and thus incur all the costs that 
are connected with that ; the additional administrative costs, the inter- 
est, anything associated with the credit card end of it, ought to pay 
their fair share; or do you believe they ought to be kind of 
interspersed ? 
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Ms. O'Retllt. We believe in a pro rata allocation of those costs, but 
we want to emphasize that to speak about the increased coat of credit 
to the credit card customer, meaning the percentage that the merchant 
must pay the issuer together with postage, and so forth, must be on- 
set bv the economic advantages to the merchant beca.use of the credit 
cart system and the guaranteed payment, they don't have to worry 
about collection processes, and so forth. That is a cost savmg. bo the 
raerohant should also pay part of the cost. It shouldn't all go to the 
credit card customer. .4.1, 

Mr. Grasslet. Is it your opinion that it is possible to segregate these 

Ms. O'Reilly. I understand there are two studies forthcoming which 
will be able to segregate them. . , , 

Mr, Grabsley. But your organization at least starts with the philo- 
sophy that the cash customer ought to reap the benefits of paying cash 
and not subsidize the merchant who charges ; and the customer who 
charges ought not to be subsidizing the cash customer in any way and 
that, in fact, the cost connected with charging ought to be paid solely 
by the manufacturer who charges? 

Ms. O'Reilly. By the person who benefits. The merchant and the 
credit card customer and to a certain extent the cash-paying customer 
as well. But that is an exception, not the rule. 

Mr. Grassley. So your organization isn't out just to protect the 
people who charge and want to buy on credit because they don't want 
to accumulate the cash, to pay cash f 

Ms. O'Reilly. We are looking at the consumer in both roles. 

Mrs. Fenwick. A lot of people don't like to carry cash. 

Ms. O'Reilly. It is not safe m this city. 

Mr. Annunzio. We thank you, Ms. O'Reilly. 

We have Mr. Sheehan here this morning, a legislative representa- 
tive of the United Steelworkers of America. 

Mr. Sheehan, we will ask that you summarize your statement in 
about 10 minutes, and then you can proceed. And your entire state- 
ment, without objection will W made part of the record. 

STATEM£HT OF JOHN SHEEHAN, LEGISLATIVE DIXECTOB, VNITEI) 
STEELWOBKEBS OF AUERICA, ACCOICPAHIEI) BT XEN K07AK 

Mr. Sheehan. Thank you, Mr. Chairman. My name is John Shee- 
han, I am from the United Steelworkers of America, and I am ac- 
companied by Ken Kovak from the Steelworkers Union. 

This statement which we submitted, unfortunately, we changed 
some of the language in it, but not the substance of it. And so T will 
i-ead through it rather rapidly, because it ia a short statement. 

First of all, we would like to commend the committee and its chair- 
man for moving with speed on this issue. Unfortunately, issues like this 
come up very quickly, and the committee has to act very fast. 

I am grateful today to have the opportunity to speak on behalf of the 
hardworking American, most of whom can only get the things he 
needs for his family by paying on time. 

For him, having a credit card can mean buying a household neces- 
sity on sale instead of waiting until the cash is available — or taking 
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a Bicentennial trip normally impossible within the confines of his 
monthly checking Balance. 

To the great middle cass, a credit card is not a license to indulge in 
luxuries, it is a necessity. And when the result of having one is to gain 
the power to buy more goods, I am sure you will realize that sur- 
charges pose a serious inflationary threat to that power and may mini- 
mize the power to buy goods. 

We arc dismayed when we began looking into this issue that the 
cddition of a 5-percent surcharge could run an interest rate up as high 
as 60 percent over 12 months, if the entire bill wasn't paid within 30 
days of each credit card billing. 

As yoii have stated, Mr. Chairman, there are approximately 500 
million credit cai'ds in circulation and the surchai^ could add bil- 
lions in cost to an already overburdened consumer population. 

Placing this kind of burden on the household bud^t which hss been 
trimmed down to the last dollar by rising prices, is unfair and com- 
pletely contrary to the interests of the steelworkers and millions of 
other Americans who find themselves in tight straits. 

At this time 12 percent of the Steelworkers membership is out of 
work and many more are being asked to work a short week. We have 
never asked that credit cards be given to those whose salaries do not 
qualify, but we are asking that those that do qualify should not have 
to pay an even greater price for using the cards. 

The United Steelworkers Union realizes that the points we are mak- 
ing here place us squarely on the side of the credit card companies. 
This may be true, but we are here today solely because we want to pro- 
tect that middle class family which is struggling. Times are very hard 
and we expect they will get worse, so we can see no reason why a sur- 
charge can be justified. 

There are two very important points I would like to make about 
merchants and the surcharge issue. Many are small businessmen, also 
finding it hard to meet ends. We in the Steelworkers share their con- 
cern and therefore decided to look into the cost -effectiveness of accept- 
ing credit cards. 

Our findings were very satisfying because we discovered that mer- 
chants who accept credit card payment receive an attractive array of 
advantages. 

By aMiating with one of the major companies, a small business can 
enjoy the benefit of thousands of dollars' worth of advertising, which 
undoubtedly attracts the shopper who may not have the funcfc for an 
item in his checking account. My recent queries into the financial status 
of commercial banks in this country indicate there are more people 
than ever maintaining the lowest amount of working capital they can 
get by on in their checking accounts. 

For the businessman who deals in more expensive items, it is obvious 
a "cash only" policy would hurt significantly and that credit cards 
offer an easy alternative — an instantaneous and safe credit plan. 

When I compare the cost of acquiring data processing equipment 
and/or check verifying services, I can't nelp but believe that the 3-6 
percent charged the merchant for putting the decal on his door is a 
significant long-range savings. 

To reinforce this statement, I would just cite a 1975 national Bank- 
Americard, Inc., study which showed that approximately 40 percent 
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of the three-party credit card charges at the stores sampled would not 
have been made had credit cards not been accepted there. 

This is sound evidence that accepting credit cards is more in the 
interest of good competition than a noUe attempt on the part of the 
merchant to make life more convenient for the shopper. 

If there is empirical evidence to show that nccepting credit cards does 
not produce a marked increase in sales volume, we would very much 
like to hear it. For now, we believe that guaranteed payment and in- 
creased business is more than worth the merchant's costs for affiliation, 
and that a surcharge to the consumer would be an unfair shift of the 
responsibility for these benefits. 

In summary, I would just like to say that using credit cards to buy 
time, as well as goods, has become an American way of life — we believe 
just as the credit card companies have wanted. 

So it would be foolish then to assume that the majority of credit 
cards belong to the affluent who could afford to pay a surcharge. Be- 
cause many consumers will continue to use credit cards, regardless of 
the cost, it will place an unjustifiable burden upon many middle in- 
come groups. 

If there is some question about the tendency of card users to over- 
extend their credit, then you mav well be questioning the use of credit 
itself and the credit economy, however, and I don't think that the 
committ«e is going to be taJting that issue on front, however, the 
method of denying the few, who may overextend, access to credit 
should not be through a procedure which places a financial burden 
or charge upon the many who will continue to use the credit card. 

Furthermore, if merchants would prefer cash transactions, there is 
no reason why they cannot offer cash bonus as an incentive to the cash 
purchase rather than have the merchant reap the advantages of addi- 
tional charges. I relaize it might also result in a decreased use of the 
credit card, but those who use them will have to pay the higher price. 

Our experience indicates that men and women hard hit by unending 
"stagflation," have brought home the value of time payments. And 
there is no doubt in my mind that surcharges would unjustifiably 
burden the use of this valuable solution for some of the problems tight 
money has brought to many people. 

Thank you, Mr, Chairman. 

[The prepared statement of Mr, Sheehan follows :] 

Pbepabkd Stateueat or John Shberan, on Berait of Trd Unitbd Stixlwobk- 

EBS or AlIEBICA, REGABIMnO A PB(H>OflAI. TO AUEITD THE PAID GSBHIT BlUjnO 

Act, H.R. 10200 

Mr, Chairman, first I would Ube to commend f ou for yonr recognition of the 
seriousness of this Issue and for having introduced legislation and brought sur- 
charging to the hearing stage with such speed. May I say it Is Indicative of the 
leadership yop have shown as chairman of the Consumer AfFairs Subcommittee. 

I am gratefnl today to have the opportunity to speak on behalf of the hard- 
working American most of whom can only get the things he needs for hU family 
hy paying on time. 

For hlra, having a credit card can mean buying a household necessity on sale 
Instead of waiting until the cash is available — or taking a Bicentennial trip 
normally Impossible within the confines of his monthly checking balance. 

To the great middle class, a credit card is not a Ucense to Indulge in luxuries, 
it is a necessity. And when the result of having one is to gain the power to buy 
more goods, I am sure you will realise that surcharges pose a serious inflationary 
threat to that power. 
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We were dismayed wben we began loofalng Into tblfl iBsoe that the addition 
nt a S% surcharge could rnn an interest rate up aa high as 60% oyer 12 months 
if the entire lilll wasn't paid within thirty days of each credit card billing. 

Aa you have atated. Mr. Chairman, there are 500 million credit cards In cir- 
culation and the surcbarKe could add bllllona In coat to an already orerbnrdened 
consumer popuiation. 

I'laclng this kind of burden on the houaehold budget which haa been trimmed 
down to the last dollar by rising prices, is unfair and completely contrary to the 
interests of the Steetworliers and millions of other Americans who find them- 
selves in tight straights. 

At this time. 12% of the Steelworkers memljerahip Is out of work and many 
more are iieing asked to work a short week. We have never aaked that credit 
cards i>e given to those whose salaries do not qualify, bnt we are aalcing that 
those that do qualify should have to pay an even greater price for using the 

The United Steelworkera Union reaiiKS that the points we are maUnf; here 
place us squarely on the side of the credit card companies. This may be true, but 
we are here today solely because we want to protect that middle class family 
which is struggling. Times are very hard and we expect they will get worae, SO 
we can see no reason why a surcharge can be justified. 

There are two very Important points I would like to make about merchants 
and the surcharge issue. Many are small businessmen, also finding It hard to 
make ends meet. We In the steelworkers diare their concern and therefore decided 
to look into the cost-effectiveness of accepting credit cards. 

Our findings were very satisfying because we discovered that merchanta who 
accept credit card payment receive an attractive array of advantages. 

By affiliating with one of the major companies, a small business can enjoy the 
benefit of thousands of dollars worth of advertising, which undout)tedly attracts 
the shopper who may not have the funds for an item In his checking account. ( My 
recent queries Into the financial status of commercial banks in this countiy 
indicate there are more people than ever maintaining the lowest amonut of 
working capital/ they can get by on In their checking accounts). 

For the businessman who deals in more expensive items, It Is obviooB a 
"cash only" policy would hurt significantly and that credit cards offer an easy 
alternative^ — an instantaneous and safe credit plan. 

When I compare the cost of acquiring data processing equipment and/or cheek 
verifying services, I can't help but believe that the 3-6% charged the mercliant 
for putting the decal on his door Is a significant long-range savings. 

To reinforce this statement, I would Just cite a 1975 National BankAmerlcard 
Inc. study which showed that approximately 40% of the three-party credit card 
charges at the stores sampled would not have been made had credit earda not 
Ijeen accepted there. 

This Is sound evidence that accepting credit cards is more in the Interest 
of good competition than a noble attempt on the part of the merchant to moke 
life more convenient for the shopper. 

If there is empirical evidence to show that accepting credit cards does not 
produce a marked Increase In sales volume we would very much like to bear it 
For now, we believe that guaranteed payment and Increased bn^neaa la mon 
than worth the merchant's coats for affiliation, and that a surcharge to the 
consumer would be an unfair shift of the responsibility for these benefits. 

In summary I would Just like to say that using credit cards to buy time aa 
well as goods has become an American way of life — we believe Jnst as tbe 
credit card companies have wanted. 

So It would be foolish then to assume that the majority of credit cards briOBg 
to the affluent who could afford to pay a surcharge. 

My daily experience dealing with the man and woman hit hardest by mi- 
ending stagflation has brought home to me the value of time tiayments and 
there is no doubt in my mind that surcharging would virtually eliminate this aa 
valuable solution for some of the problems tight money has brought to man; many 
people. 

I ask you In their behalf not to allow this to happen. Thank you. 

Mr. Annunzio. I thank you, Mr. Sheehan. The bells have ruog 
for a quorum. We are going to answer the quorum and come back. 

I want all of the witnesses here today to remain. I have talked with 
Mr. Wylie, tlie ranking minority member. Under the rules of the 
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House, if we are on the 5-minute rule, we are not able to go into execu- 
tive session and mark up the bill. But if we are fortunate enough to 
hear all of the witnesses, and we go into general debate some time 
today, I am hoping to go into executive session to mark up the hill. 
But we must be in general debate. This subcommittee will not violate 
anj of the rules of the House . 

Mr. Wtlie. That is fine. Technically, a subcommittee or full com- 
mittee cannot meet during the 5-minut6 rule of the official session. So 
it would have to be informal. I think that as far as the markup or 
reporting of the bill, we ought to follow the rules of the House. 

Mr. A^NtJNzio. We will follow the rules. We will not mark up the 
bill if we are under the 5-minute rule. I am hoping there will be a 
long general debate for getting the bill marked up, and we want to 
get a full committee here next week to present this bill to the full 
committee. We don't come back until Tuesday, We are fighting a 
deadline on the Rules Committee, This bill is being attached to another 
bill in the Senate, as I understand it. They can get away with it (here. 
And so we have this deadline to fight, and we are going to try to 
cooperate. 

Mr. Wtlie, I think the people ought to understand, there is a very 
important bill on the House floor called the Emergency Rail Tr^is- 
portation Act, and that is the reason for the rule. 

Mr, Annunzio, Well, before you came in, I made the statement 
about the confusion. 



Mr, Aujjttnzio. The meeting of the subcommittee will come to order. 
Mr. Sheehan, I am deeply grateful for your fine statement. I have two 
questions : to your knowledge, do you know of any unions or organiza- 
tions that would oppose surcharges ? 

Mr, Sheehan, Of course, we are here today as one organization, the 
Steelworkers, who are opposed to it ; and within the labor group, the 
Internationa! Garment Workers Union and the Amalgamated Meat- 
cutters Union have already expressed a position in opposition to it, 
together with a federation within the AFL-CIO, known as t3ie Indus- 
trial Union, they expressed their opposition to the surcharge. This is 
within the labor movement, of course. 

Mr. Annunzio. Can you tell me : what other ways do you thint this 
legislation will benefit credit -card holders? 

Mr. Sheehan. Actually, Mr. Congressman, I realize we are sort of 
going over ancient history, and I know you were one of those interested 
in passing t^e truth-in-lending bill. And you felt that by means of 
that, the consumer was going to get the best he could in tne market- 
place. And yet I feel, to an extent here, we are going to erode that 
principle by allowing these charges to come in and somehow or an- 
other, even though the merchant is the one that is charging it, we felt 
that it was really a credit charge. And now it is going to escape dis- 
closure on the truth-in-lending Ml. 

So the benefit, one benefit, is preventing the loss of something we 
thought we had accomplished when the truth-in-lending bill was 
passed in the first place. 

But, of course, as to whether the credit card itself is an advantage, 
I certainly know that it is. Many people from a convenience point, 
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carry it. Also ^ou don't go walking around with a big wad of dough 
in you pocket in any city. WaslungttHi, D.C., is no wone tlMui any- 
where else. 

Mr, Annttnzio. I really believe that we are going to hare srane 
genuine turmoil with gasoline. If the gasoline cost, people who have 
credit cards go in and buy 10 gallons of gas for 63 cents a gallon, $6.80 ; 
and at the end of the month iithey ever get this 5 percent, which we are 

foing to accuse the big gasoline companies of coming through the 
ack door to get another increase on gasoline. 

It is just going to be hard to pay in this county. Do you have mj 
questions ? 

Mrs. FENwacK. I haven't got any credit cards myaelf, but I jait 
hope we could get a return for paying ia cash. Maybe we could baw» m 
price reduction. 

Mr, Sheehan, I agree, 

Mr. Annunzio, I want to nu^ it clear, Ms. OTleilly has hit on it. 
We are not hitting the cash portion of the truth-in-len<Jing bill. That 
stays as it is. I was on the conference committee, I don't know who 
dreamed up this surclmra:e thing, because nowhere was there any lexia- 
lative histoi-y made on this point. It is just that somebody in the Fed- 
eral Reserve Board in writing the regulation added surcharges, and 
then I wrote a letter to the Chairman of the Federal Reserve, and he 
withdrew the legislation, and now somebody in the Senate is tryini; 
to put it back in. We are fighting a real deadline here, and I an 
waiting for Mr, Wylie to come bade. We are fighting this October 28 
deadline, 

Mrs. Fenwick. If we can get into genenti debate this afteniooiL, we 
can have a markup session here. 

Mr. AxNDNzio. At this point I want to ask, Ms, O'Reilly, can yo« 
announce for me the vote of your executive board on this legislation T 

Ms. O'Retli.y. It was a voice vote. It was an overwhelming majority 
in support of the legislation, 

Mr, AxNUNzio. I thank you very much for your excellent 
presentation. 

Jack Sheehan, as you know, I used to work for the Steelworkcrs 
Union and I appreciate your being here this morning and letting us 
know about the International Gannent Union and the Meatcutters; 
and I thank you both for your cooperation. 

Mrs. Fenwick, I havent worked foi' the Steelwcwkers Unitm, but I 
have benefited by their advice, 

Mr. She»;hax. Thank you. 

Mr. Annunzio, The next pane), Paul Gewirtz and David R. Roll. 

I am going to announce another change in our plan. We have been 
questioning each panel. In view of the fact that we have finished with 
the first panel, there are three panels. I am going to allow the witnesses 
to read their statements in 10 minutes and then we'll ask questions at 
the end of all five people. 

Forgive us. That is another quorum call. Well be ri^t back. 

[Recess.] 

Mr. Annunzio, Meeting of the subcwnmittee will come to order, I 
want to make another announcement as to the reasons I am urring 
the members of the subcommittee to cooperate today and well follow 
the House niles. 
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Ab you aU know, on October 28 the Fair Credit Billing Act goes 
into effect. Unless we provide an exemption from usury laws for cash 
discounts, we'll be denying those benefits to millions of Americans. 

For this reason I am making every attempt today under the rules of 
the House to go into executive session and try to at least check this 
particular problem. So I am going to welcome now, Paul Gewirtz 
from the Center for Law and Social Policy, representing the Con- 
sumers Union, and David R. Roll, representing the Atlantic Rich- 
field Co. 

Mr. Gewirtz, would you proceed in your own manner and I ask 
unanimous consent that your entire statement be made part of the 
record. 

STATEMENT OE PAUL GEWIRTZ, ATTOBmiT AT THE CEITTER FOR 
LAW Ain) SOCIAL POLICY, OK BEHALF OF THE CONSTJUERS 
UinON OF THE UinTED STATES 

Mr. Gewuri'z. My oral statement will generally follow my rather 
long written testimony, but I will try to condense it as much as 
possible. 

Good morning. My name is Paul Gewirtz. I am an attorney at the 
Center for Law and Social Policy, and am testifying on behalf of 
the Consumers Union of the United States. My oral presentation will 
generally follow, but condense, the written testimony that I hope you 
nave before you. 

Consumers Union appreciates the opportunity to appear here today. 

Section 167 has been a source of great consumer mterest and en- 
thusiasm^ and a favorable resolution of the issues being considered 
today is miportant if the promise of the act is to be fulfilled. 

Consurems Union has been actively involved with the cash discount 
issue, and I think that it would be useful to begin by briefly describing 
these efforts. 

Since credit cards were first introduced, the major credit card 
ianeis have prohibited merchants from charging lower prices to cash 
customers than credit card customers, nnd the effect of these contract- 
ual restrictions is to force cash customers to subsidize the special bene- 
fits that credit card customers receive. 

In February 1974, Consumers Union filed antitrust litigation to 
remove the restrictions on two-tier pricing that were imposed by 
credit card issuers. Favorable settlements with American Express Co. 
and other credit card issuers produced a great amount of consumer 



Sobeequaitly, the Congress passed and the President signed the 
Fair Credit Billing Act. 

This is impcHtant legislation, widely hailed by consumers for re- 
moving competitive restraints and encouraging the fair treatment of 
cash-paying customers. As soon as the act goes into effect at the end 
of this month. Consumers Union anticipates launching a major cam- 
paign to educate consumers about the true costs associated with credit 
card use and to persuade merchants to institute a system of two-tier 
pricing. 

Two problems have recently emerged which we believe seriously 
threaten these efforts. On September 15, the Federal Reserve Board 
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issued regulations implementing section 167 which sharply restrict 
two-tier pricing and seriously undercut the statute. In addition, a 
usury issue now has surfaced which only clouds the waters further. 
Chairman Annunzio's proposed legislation, we believe, would eflfec- 
tively eliminate this second problem, usury restrictions that would pre- 
vent beneficial two-tier pricing. 

But Mr. Annunzio's proposed legislation follows the Federal Re- 
serve Board in restricting one form of two-tier pricing, so-called sur- 
charges. We strongly oppose this restriction, which will hurt cadi- 
paying customers. 

Exactly the opposite medicine is required. Legislation should be 
passed that would overrule the Federal Reserve Board's restriction on 
surcharges, and finally give two-tier pricing the chance that it deserves. 

SmtCHAROES 

An illustration will be useful, T think, in understanding the "sur- 
charge" question, and the illustration used by Chairman Arthur Bums 
in his September 16 letter to Congress is as good an example aa any. 
A merchant interested in charging cash customers a lower price than 
credit card customers could grant the discounted price in two wavs:- 
First, the merchant could choose to ticket a product for $100, but t&en 
deduct $4 if a customer pays cash. 

Alternatively, the merchant could choose to ticket the product for 
$96, but then surchar^ $4 if the customer pays with a credit card. 
The Federal Reserve Board has decided to theat these two forms of 
two-tier pricing completely differently. 

By a 4 to 3 vote, the Board has decided that a merchant who wants 
to use the surcharge method is essentially restricted from doing so. 
This was the position urged upon the Board by the credit card 
industry. 

These regulations, in our view, misconstrue Congress intent in pass- 
ing section 167 and will block much beneficial two-tier pricing. 

In adopting the credit card industry's postion, tne Board disre- 
garded the arguments made by a broad cross-section of parties submit- 
ting comments to the Boardj including Chairman Proxmire of this 
committee, the Antitrust Division of the Justice Department, the Fed- 
eral Trade Commission, Atlantic Richfield Co., and Consumers Union. 

As these comments all indicated, it is unreasonable to treat the 
two forms of two-tier pricing differently. There are at least five rea- 
sons that we believe that Congrea should act now to assure that mer- 
chants are free to use the "surcharge" method of two-tier pricing. 

First, whether a merchant "surcharges" when a customer uses a 
credit card, or "deducts" when a customer pays by cash, the economic 
effect on the individual consumer is the same, and the benefits to cash 
customers are the same. In each system described by Chairman Bums, 
there are two prices, a cash price-— $96 — and a credit card price — $100. 
In each system, the cash customer receives a discounted price. The 
difference is simply one of form. This is the conclusion of numerous 
independent economists. 

Second, to restrict "surcharges" will significantly restrict the use 
of beneficial two-tier pricing. Depending upon his marketing strategy, 
a merchant may prefer one form of two-tier pricing to another. 
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Sfany merdlians will prefer the surcllirge method, and in fact will 
fee wilUng to use two-tier pricing only if mey can use the surchar^ 
neChod. Now why is this? Mainly because these stores gear their 
promotional efforts to the rockbottom cash price that they charge. 
^Hiese stores would prefer to say "cash price $96, 4-percent surcharge 
■for credit card" rather than "$100 is our price, 4-percent deduction 
"■'for cash." Or consider the store which until now has not accepted 
4Miy credit cards at all. Now suppose that this store agrees to accept 
eredit cards. Rather than raise its prices to all customers to cover the 
extra credit card costs, this store might well prefer to use the sur- 
charge system of two-tier pricing. 

As the credit card issuers recognize, if the surcharge form of two- 
tier pricing is permitted, two-tier pricing stands a more likely chance 
of catching on. In short, a regulation disfavoring surcharges would 
deprive many consumers of beneficial two-tier pricing altogether. 

Chairman Annunzio has suggested that, while the discount method 
is beneficial, the surcharge method would be used by merchants sim- 
ply to penalize credit card customers without any benefit to cash cus- 
tomers. This, I respectfully submit, rests on a basic misunderstanding. 

Under the present system of single prices, a merchant's substantial 
credit card costs are generally reflected in higher prices charged to 
■11 customers, both cash and credit card; cash customers generally 
subsidize the costly credit card services. 

The point of two-tier pricing systems of any sort — deduction or 
surcharge — is to permit a reallocation of these credit card costs, so 
that people who use credit cards pay their own way, and cash cus- 
tomers save by no longer subsidizing others. 

Average prices would not be any greater than they would have 
been without two-tier pricing. There will simply be a reallocation of 
these prices. 

The precise effect on prices of a two-tier pricing system will depend 
on factors peculiar to a specific store, but the effect on prices will be 
the same under either form of two-tier pricing, and cash customers 
benefit under either. Merchants should be free to choose either. 

As economic studies have indicated, the usual effect of either two- 
tier pricing system is likely to be that credit card customers will pay a 
little more and cash customers a little less than thev would otherwise 

In some cases, prices to credit card customers will stay the same and 
prices to cash customers will fall. 

In some cases, where other inflationary factors are working their 
toll, prices to credit card customers will rise and cash prices will stay 
the same. But in this latter situation, a merchant would have raised 
his prices anyway, and without two-tier pricing he would have im- 
posed a general price rise on all customers, both cash and credit card ; 
instead. By allocating his credit card costs, the merchant benefits cash 
customers in this situation as n-ell. 

Merchants who wish to benefit cash customers in these various ways 
that I have described should be free to do so. and should be free to do 
BO using either the surcharge or deduction method of his or her 
pricing. 
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The suggestion that the surcharge system, unlike a cash deduction 
system, will be used to extract unreasonably higher prices from credit 
card customers is simply wrong, for two basic reasons. 

First, the retail market is one of the more competitive markets we 
have, and merchants will simply not be able to use surcharges to raise 
prices above the level necessary to effect the reallocation discussed 
above. Second, if a merchant did possess market power enabling it to 
use surcarges to raise prices above the competitive level, he wouid not 
need a surcharge to do so ; he could inflate all his prices an equivalent 
amount under a "cash deduction" system, or, for that matter, he would 
have the market power to raise all his prices without instituting a two- 
tier pricing system at all. 

I have furnished the subcommittee with an independent study pro- 
posed by economists from Princeton University and the University 
of Rochester which reaches exactly these conclusions. 

In short, credit card surcharges are no more open to abuse than cash 
deductions, and are just as beneficial to cash customers. 

A third reason that the Federal Reserve Board's restrictions on sur- 
charging should be reversed is that it was clearly Congress purpose in 
passmg section 167 to encourage both forms of two-tier pricing. In 
section 167 of the act, Congress sought to make it easier for merchants 
to charge cash customers less than credit card customers. There is not 
a shred of evidence in the statute or its legislative history that Con- 
gress wished to interfere with a merchant's decision concerning how to 
structure this two-tier pricing. 

Furthermore, in passing section 167, Congress was particularly con- 
cerned that restrictions imposed on merchants by credit card issuers 
limited a merchant's freedom to price his goods as he wished, in viola- 
tion of the antitrust laws. It is not likely mat Congress meant to per- 
mit restrictions on surcharges to continue in violation of the antitrust 
laws. 

It is of significance, I think, that Senator William Proxmire, a pri- 
mary sponsor of the Fair Credit Billing Act, has explicitly stated that 
section 167 was designed to encourage both forms of two-tier pricing, 
and that the Federal Reserve Board's regulations frustrate the goal 
of the statute. 

Furthermore, whatever they may say to this subcommittee today, 
the banking and credit card industry's testimony to Congress before 
section 167 was passed explicitly states that the industry recognized 
that both forms of two-tier pricing were to be permitted by section 167. 
Beyond what has already been said, the surcharge form of pricing 
has two other advantages for the consumer. First, as the Federal Trade 
Commission points out in its comments to the Board of June 30, 1975, 
the surcharge method, by its very nature, is likely to make the credit 
card customer particularly aware that he is paying an extra charge for 
credit. Thus, the underlying disclosure purposes of the Truth-In- 
Lending Act and of section 167 are especially well served bv this 
method, ^ j j 

Some credit card issuers are particularly opposed to the surcharge 
method precisely because the surcharge would alert their customers to 
the extra charge for credit and induce a switch to cash payment. This 
mdustry reasoning only confirms that t hepurposes of the Truth-in- 
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Lending Act and section 167 are particularly well-served by the sur- 
charge method. 

Second, for reasons discussed in detail in our written testimony, the 
Burchtirge method may lead to increased competition among credit card 
issuers, which is surely in in the public interest. 

In sum, for the reasons set forth above, and set forth in the com- 
ments submitted to the Federal Reserve Board by Senator Proxmire, 
the Department of Justice, the Federal Trade Commission, Atlantic 
Richfield Co., and others, we believe that the subcommittee should not 
adopt Chairman Annunzio's proposed amendment, but rather should 
propose legislation which permits both forms of two-tier pricing. 

Proposed Lanouaoe Dealing Wrrn Sdrchargbs 

The objective described above could be achieved by either of two 
relatively simple amendments to section 167, and we present each for 
the subcommittee's consideration : 

Alternative 1. — Amend section 167 by adding the following new 
subsection (c), which simply clarifies the meaning of the word "dis- 
count" in section 167(a) and (b) : 

(c) For purposes of this section, a discount to induce payment by 
cash, check, or similar means includes a charge added to the price gen- 
erally available to purchasers of goods and services paying by cash, 
check, or similar means, which is imposed as a condition or consequence 
of the use of a credit card with respect to a transaction involving such 
goods or services. 

Alternative 2. — In its revised proposed regulations of July 30, 1975, 
which did not distinguish between sui-charges and deductions, the Fed- 
eral Reserve Board used the phrase "price differential" instead of the 
word "discount." As long as the subcommittee report explains the sig- 
nificance of the change, the present confusion could be remedied 
simply by amending section 167 (a) and (b) to replace the word "dis- 
count with the phrase "price differential." 

The usury situation is at best uncertain and there may in face be 
usury problems in some States — more clearly for issuers, but for mer- 
chants as well in some States. 

Therefore, to remove the existing uncertainties, we support Chair- 
man Annunzio's carefully limited Federal legislation that would in- 
sulate issuers and merchants from State usury problems in the narrow 
pricing situations covered by section 167 of the Fair Credit Billing 
Act. 

If Congress does not preempt any State usury obstacles in these 
limited, special circumstances, there will be so much uncertainty and 
confusion about potential iisury liabilities of merchants that the cash 
discount movement will be badly hurt. 

Uncertainties about their usury liabilities will frighten and dis- 
courage some merchants who are considering two-tier pricing. Credit 
card issuers have already suggested that merchants not give cash dis- 
counts if they wish to avoid breaching State usury laws — not a surpris- 
ing strategy for an industry that has tried to stop cash discounts by 
one tack or another for years. 

Moreover, as I have already stated. Consumers Union itself expects 
shortly t« launch a major cash discount campaign. As part of the c&m- 



DigilizedbyGoOglC 



80 

paign, consumers intend fx) visit stores in many cumnonitics to try to 
persuade merchants to grant cash discounts. 

We obviously do not want to encouragje merchants to take any step 
which would subject them to a substantial risk of violating the law. 
To require the usury issue to be resolved on a State-by-atate basis 
would be full of uncertainties and would be terribly burdensome and 
confusing. A uniform Federal approach should be adopted to dear 
the air and give casli discounts a chance. 

Congress has already eliminated several significant obstacles to ctah 
discounts, and removing this one additional obstacle merely imple- 
ments existing legislative policies. 

Thus, in section 167 Congress eliminated contractual restraints to 
cash discounts, and also eliminated Truth-in-Lending Act obstacles to 
cash discounts by exempting most cash discounts from detailed Truth- 
in-Lending disclosures. 

Indeed, in section 167(b) Congress has explicitly determined that a 
discount should not be viewed as a cost of credit for Truth-in-Lending 
Act purposes. 

Similarly, it should not be viewed as a cost of credit for State usury 
purposes. Congress' failure to preempt State usury laws in the section 
167 situation is an oversight that should be corrected, consistent with 
established congressional policy to remove obstacles to cash discounts. 

Third, and finally, a very narrow and limited preemption of State 
usury laws is all that is required. Therefore, we are confident that a 
special exemption here would not erode basic usury principles, any 
more than section 167's existing exemption from the Truth-in-Lending 
Act is an erosion of basic truth-in-lending principles. Chairman 
Annunzio's proposal mandates an extremely narrow preemption tied 
explicitly to section 167 price differentials. Thus, it is carefully limited 
to narrow circumstances that have already received congressional 
blessing in section 167, where the price differential is 5 percent or leas 
and the differential is clearly and conspicuously disclosed to all 
customera 

We are concerned, however, about one matter connected with this 
usury question, which we believe Congress should address in any leg- 
islation preempting State usury laws. 

In their recent testimony before the Senate Banking Committee, 
the card issuers described their concern about possible State usury 
problems if merchants who accept their cards decide to offer cash dis- 
counts, and the issuers stated that they were considering various steps 
to protect themselves pending possible Federal legislation preempting 
these State usury laws. 

One such step is to inform merchants that both merchants and 
issuers face potential usury problems if the merchant offers cash dis- 
counts, and furthermore to require the merchant to hold the issuer 
harmless for any of the issuer's potential liabilities. The effect of such 
a notice from issuers to merchants is likely to be devastating; mer- 
chants will be so frightened of financial liabilities that they will sim- 
ply offer no cash discounts at all, and the issuers will have achieved in- 
directly what their flat prohibition on discounts has hitherto achieved 
directly. 

But if the issuers' potential usury problems are eliminated by Fed- 
eral legislation, there is absolutely no justification for issuers imposing 
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hold harmless clauses on merchants or for their employing any other 
devices that will make merchants feax usury liabilities. 

Therefore, Consumers Union believes that if le^lators passed pre- 
empting State usury laws in the cash discount situation, something 
should De required to inform merchants that there are, in fact, no 
usury problems. 

We think that this should be an explicit part of any Federal legis- 
lation preempting State usury laws, and we have proposed language 
to this effect. 

If protection against State usury laws is granted, as the issuers 
regoest, the issuers should not be allowed to continue to let merchants 
think that there are potential usury problems and liold harmless 
liabilities. 

PBOPOSED LANQUAOE DEAUNO WITH USURT 

Consumers Union proposes that the following sentence be added to 
Chairman AnnunzioV proposed amendment to section 171 of the Fair 
Credit Billing Act, as a continuation of section 171(c) : 

"Within 30 days of the effective date of this subsection, any card 
issuer which has previously notified any person about usury liability 
in connection with the offering of discounts for payment by cash, check 
or similar means, whether by contract containing a hold harmless 
clause or otherwise, shall inform such person that there are no usury 
liabilities in connection with the offering of any discount under sec- 
tion 167(b)." 

[The prepared statement of Mr, Gewirtz follows :] 
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Consumers Union appreciates the opportunity to appear 
before the Consuner Affairs Subccunittee to present its views 
on two important Issues arising out of Section 167 of the Fair 
Credit Billing Act, concerning cash discounts. Section 167 
has been a source of great consumer interest and enthusiasm, 
and a favorable resolution of the issues being considered 
today is iiq>ortant if the premise of the Act is to be fulfilled. 

Consumers Onion has been actively involved with the cash 
discount issue, and I think that it would be useful to begin 
by briefly describing the background and nature of these efforts. 
. Credit card companies impose a substantial service charge on 



1/ Consumers Union of Onited States, Inc. ('Consumers Union*) 
is a nonprofit membership organization chartered in 1936 under the 
laws of the State of New York to provide information, education, , 
and counsel about consumer goods and services and the management 
of the family income. Consumer Union's income is derived solely 
from the sale of Consumer Reports (magazine and TV) and other 
publications. Expenses of occasional public service efforts may 
be met. In part, by nonrestrictive, nonconmercial grants and fees. 
In addition to reports on Consumer Union's own'product testing. 
Consumer Reports , with a circulation of almost 2 million, regularly 
carries articles on health, product safety, marketplace economics, 
and legislative, judicial and regulatory actions which affect con- 
sumer welfare. Consumers Union's publications carry no advertising 
end receive no commercial support. 
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aMKChantB w>i*ii«v*r a cr*dlt card aal* is nade. Given the 
•xtra coat* that Many Merchanta incur for credit card sales. 
Consumers Union believes that BerchantB should be free to 
charge cash custOMsra lower prices than credit card customers — 
in affact to grant custoaers a discount for cash payment — 
and that legal and contractual liqmdiaienta to such prica 
differentials hart caah-pBying euatomers and arc contrary to 
the public interest. Riatorically, however, the major credit 
card iasnera have prohibited merchants trtxa instituting any 
■ystam of price discounts for cash payment. In February, 1974, 
Conaumars Dnion filed antitrust litigation to renu>ve the con- 
tKactnal restrictions on two-tiar pricing that were imposed by 
credit card issuers. Favorabla aettlementa with American 
liq>reaa CoNpany aad other credit card Is'suers produced a great 
imniint- of consuswr excitesMnt. Subsequently, the Congress 
peaa«d axd the President signed the Fair Credit Billing Act, 
, nklch: (1) explicitly prohibits restraints on a merchant's 
fxeedca to charge a discounted price to customers paying with 
cesli as qppoaed to credit card (( 167(a), and (2) exempts most 
such two-tier pricing from the detailed disclosure requirements 
of the Truth- In -Lending Act (S 167 (b) ) . This is Important 
legialatitm, widely hailed by consumers for removing competive 
reetraints and encouraging the fair treatment of cash-paying 
cwatowars. As sooa as the Act goes into effect at the end oC 
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tbls month. Consumers Union anticipates launching a lujoc cam- 
paign to educate consuners about the true cost* asaociated 
with credit card use and to persuade merchants to institute 
a syaten of two-tier pricing. 

Two problems have recently enierged which seriously 
threaten these efforts. On September 15, the Federal Reserve 
Board iaaued regulations ip^lementing S 167 which sharply 
restrict two-tier pricing and aariously undercut the statute. 
In addition, a uaury issue now has surfaced which only clouds 
the waters further. Chairman Annunzlo's proposed legislation, 
wa believe, would effectively eliminate this second 
problem, uaury restrictions that would prevent two-tier pricing. 
But Mr. Annunzio's proposed legislation follmrs the Federal 
Reserve Board in restricting one form of two-tier pricing, so- 
called surcharges. He strongly oppose this restriction, which 
will hurt cash-paying customers. Exactly the opposite medicine 
la required. Legislation should be passed .that would overrule 
the Federal Reserve Board's restrictions on surcharges, and 
finally give two-tier pricing the chance that it deaervea. 

1. "Surcharge a' 

An illustration will be useful, I think, in understanding 
the "surcharge* question, and the illustration used by Chairman 
Arthur Burns in bis September 16 letter to Congreaa ia aa good 
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an axaBple as any. A Bcrcbant intaraated in charging caah 
ottatoawira a lower price than credit card customers could 
grant the discounted price in two ways: First, the merchant 
could choos* to ticket a product for $100, but then deduct 
•4 if a cu*to**r pays cash. Alternatively, the merchant could 
cbooaa to ticket the product for $96, but then surcharge $t 
if th« custcaar pays with a credit card. The Federal Reserve 
Board has decided to treat thaae two forms of two-tier pricing 
co^ilataly differently. Under the Board's recently published 
ragulatlons, a Berchant who wants to use the deduction method 
is free to do so; but, by a 4-3 vote, the Board has decided 
that a Merchaat iriio wants to uac the surcharge method is re- 
stricted frca doing so. Thus, wider the regulations, credit 
card Issuars can continue to prohibit merchants frooi using 
oxedit card 'sureharges" altogether, and, in addition, any 
Mazohant wiK> wants to uac the 'aurcharge' method is made sub- 
^•et to detailed Truth- in-I,anding Act disclosure requirements. 
Mtls was tlM poaition urged upoa kba Board by the credit card 
iadvatxy. 

Tka Board's distinction ha t w^an the 'surcharge* and 
"Je da otion" matkoda of offMrlag p«lee differentials is un- 
■iasnwfcle, aad in laet ttm toumi Iwa offered no logical 
dvfanae far it. Tlisis x«g«iatia«s Misconstrue Congress' intent 
lA RMSiilW S U? «Nd wLU b^hmak J»Wh beneficial two-tier pricing. 
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In adopting the credit card industry's povition, the Board 
disregarded the arguments nade by a broad cross-section of 
parties subiaittlng C;Minent.s to tbe Board, including Chairman 
Froxmlre of this Coranittee, the Antitrust Division of the 
Justice Departnent, the Federal Trade Conniisslon , Atlantic 
Richfield CoMpany, and Consumers Union. As these Coaments 
all indicated. It is unreasonable to treat the two forms of 
two-tier pricing differently. If Congress does not act now 
to reverse the Board, S 167*s efforts to encourage a two-tier 
pricing system that is fair and beneficial to cash customers 
will be undercut. 

Recognizing that its approach may not have carried out 
the intent of Congress, the Board took the unusual step of 
writing to the relevant Congressional Committees asking for 

y 

legislative clarification. There are at least five reasons 
that we believe that Congress should act now to assure that 
merchants are free to use the "surcharge* method of two-tier 
pricing. 

First, whether a merchant 'surcharges' when a custcmer 
uses a credit card, or 'deducts' when a customer pays by cash, 
the econcmic effect on the individual consumer is the some. 



regulations, the Board itself 
had taken differing positions on the surcharge issue. In Its 
first set of proposed regulations (April 30, 19TS) , the Board 
distinguished between surcharges and deductions. In Its revised 
proposed regulations (July 30, 1975} , the Board reversed itself 
and treated the two In the same way. In its final regulations, 
the Board reversed itself again. 
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and the benefits to cash cuatoners are the sane. In each 
syaten described by Chaiman Burns, there are two prices, a 

y 

cash price ($96), and a credit card price ($100). In each 
system, the cash custcowr receives a discounted price. The 
difference is slowly one of fom. 



Richfield has provided a useful example illustrating that in 
some aituations it is impossible to tell whether a surcharge 
or deduction system is being used: 

" [c]onaidering two cases involving the same service 
station and the sane customer. The station has two 
pump islands; one marlced 'Credit Customers,' the 
other marXed "Cash Customers." The first island 
charges, let us say, 52.5 cents per gallon for regular 
gasoline, the second 50 cents — i.e., a 5% differ- 
ential. 

In case Ho. 1, the customer drives up to the credit 
island and then decides to pay cash. When he tells 
the attendant he wishes to pay cash, he is advised 
to drive to the cash island, and that he is entitled 
to a 5% discount. 

In case Ho. 2, the custiniier drives up the cash island 
and then decides to use his credit card. Be Is advised 
to drive to the credit island, and the price will be 

According to the (Federal Reserve Board] rules, the 
5% is not a finance charge in the first instance, but 
would appear to be construed to be such in the second — 
despite the fact that nothing has really changed bet- 
ween case NO. 1 and case Mo. 2. 

He believe that legal distinctions based on terminology 
or semantic nuance are discriminatory and subjective. 
The Board should not attempt to restrict the manner in 
which the discount may be applied.' 
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IlKcand, to restrict 'surcharges' will significantly 
rastalet the use of bwieflcial two-tier pricing. Depvnding 
^M Us norketlng strategy, a nerchant amy prefer one fona 
of two-tlsr pricing to another. Foe their own prcootional 
f peas — mainly the wish to advertise a rock-bottco cash 
prle* — some merchants will prefer the surcharge method. 
Tbm evidence presently available to Consumers Onion — and 
Um svidence reflected in the Conaenta aubnltted to the 
Patecal Reserve Board by Atlantic Blchflald Conpony and the 
F«d«ral Trade Commission as well — indicates that some 
■arehants would be willing to institute a cash discount 
•ystan only if they can adopt the 'surchacgs* method. The 
credit card Issuers — who, for a decade, have prohibited 
■•Echants fron using any form of two-tlkr pricing, and ore 
now fighting particularly hard to continue their surcharge 
restrictions — apparently also believe that, if th« snr- 
charge form of two-tier pricing is pemitted, two-tier 
pricing stands a more likely chance of catching on. In 
short, a regulation disfavoring surcharges would deprive 
stany consumers of beneficial two-tier pricing altogether. 

Chairman Annunzio has suggested that, while the discount 
method is beneficial, the surcharge method would be 



4/ Other merchants might prefer to have a higher base 
price, but be able to advertise an appealing *Xt off for cssl 
The different forms could have different impacts on sales, 
depending upon circumstances in a particular market. 
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n>ed by merchants singly to penalize credit card custoners 
without any benefit to cash customers. This, I respectfully 
sufaait, rests on a basic ml svmder standing. Under the 
present system of single prices, a merchant's substantial 
credit card costs are generally reflected in higher prices 
charged to all customers, both cash and credit card; cash 
customers generally subsidize the costly credit card services. 
The point of two-tier pricing systems of any sort — deduction 
or surcharge — is to permit a reallocation of these credit 
card costs, so that people trtio use credit cards pay their own 
way, and cash customers save by no longer subsidizing others. 
The precise effect on prices of a two-tier pricing system 
will depend on factors peculiar to a specific store, but the 
effect on prices will be the sane under either form of two-tier 
pricing, and cash customers benefit under either . As economic 
studies have Indicated, the usual effect of either two-tier 
pricing system Is likely to be that credit card custMoers 
will pay a little d 
they would otherwise pay.~ In some other c 



5/ For some stores, the costs of cash and credit might 
turn out to be rather similar, and these stores may decide not 
to have any two-tier pricing at all. For many If not most 
■tores, however, the costs of cash and credit are different, 
and it makes real sense to reallocate the costs of credit to 
those who use credit. 

6/ Professor Dwlght Jaffee of Princeton Oniversity's 
Econcoiica Department and Thomas Russell of the University of 
Rochester School of Management have reached this conclusion in 
materials submitted to the Senate Banking Coonilttee. See p. 10 
Infra. 
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prices to credit cacd cuBtoaars will stay tha aaaa and prices to cash 

y 

custonera will fall. In soaM cases, where otliar inflationary 
factors are working thair toll, prlcas to cradit oard cuatosiara ' 
will riae and caah pricaa will atay the sania. But in ttaie 
latter situation, a Barcliant would have raised his prices 
anyway, and without two-tier pricing he would have inpoaad 
a general price rise on all custaraera, both caah and credit 
card; inatead, by allocating his credit card costs, the nar- 
chant benefits cash customers in this situation as well. 

The suggestion that the surcharge syaten. unlike a cash 
daductioo system, will be used to extract unreasonably higher 
prices froB credit card cuatoners la aijnply wrong, for two 
basic reasons. First, the retail market is one of the iBore 
competitive markets we have, and merchants will simply not 
be able to use surcharges to raise prices above the level 
necessary to effect the reallocation discussed abov*. Second, 
if a merchant did poasass market power enabling It to use 
suxchargea to raise prices above the competitive level, ha 
would not need a surcharge to do so] he could inflate all 
his prices an equivalent amount under a "cash deduction" 
system, or, for that matter, be would have the market power 
to raise all his prices without Instituting a two-tier pricing 
system at all. in short, in the retail market the fact that 

: likely tO occur where virtually all of 
s pay by credit card. In this situation, 
I customers to Eubsidize credit card 
.sting prices will already require credit 
■ own way. Therefore, if a two-tier 
•nted, the existing price would bec<Mle the 
credit card price, and the cash price would be significantly lower. 
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a BeEchant'B price is aC a particular level and no higher 
l«pli«s that competition prevents him from raising the 
prices above that level, either directly or through a credit 
card surcharge. Credit card surcharges are no more open to 
abuse than cash deductions, and are just as beneficial to 
cash customers. Professor Dwight Jaftee of Princeton 
Dniversity and Thomas Kussell of the University of Kochester, 
independent economists who have studied two-tier pricing In 
great depth, have concluded that merchants should be free 
to choose the method that they prefer; and we agree: 

■[T]hera is no fundamental difference arising 
frcoi the particular form of the two-tier 

of caEh price and the credit card price should 
be the same independent of whether the tier is 
achieved through a discount or a surcharge.... 
[Olur conclusion is that the two-tier system 
should allow retailers as wide a scope as 
possible, and thia would include both cash dis- 
count and credit card surcharge mechanisms. "8/ 

A third reason that the Federal Reserve Board' s restric- 
tions on surcharging should be reversed is that it was clearly 
Congress' purpose in passing S 167 to encourage both forms of 
two-tier pricing. In S 1S7 of the Act, Congress sought to 



on Retail Pricing." Economists at the Antitrust Division of the 
Justice Department have reached a similar conclusion. See 
Comments of the Department of Justice, June 20, 197S, Before 
the Federal Reserve Board. 
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M«k« It aasicr for iierchAnt* to cbarg* cash custonara laaa 
than credit card cuatoraers. There ia not a ahrad of evidence 
in the atstute or ita legialative hiatory that Congreaa 
wished to interfere with a nerchant'a deciaion concerning 
how to atructuce thla two-tier pricing. There ia not a 
ahred of evidence that Congreaa diafavored the aurcharqe 

y 

method, and sought only to facilitate the deduction method. 
Furthcmore in passing S 167, Congress was particularly con- 
cerned that restrictiiHis ia^>osed on aerchanta by credit card 
iaauers linited a nerchant's freedo to price his goods as 
h« wiahed, in violation of the antitrust lawa. It ia not 



%/ Chairman Burns' letter to CMtgreaa notes that the 
statute uses the words "cash discounts," but there is no sug- 
gestion anywhere in the legislative hiatory that this phrase 
is neant to restrict the form of two-tier pricing by which the 
caab custouer receives a lower price than a credit card cus- 
toner. Given the CcngresBional purpose, it is clear that a 
cash customer receives a "cash discount* within the meaning of 
the statute when a merchant charges hln a lower price than a 
credit card customer — whether that lower price is a conae- 
guence of a 'surcharge" or 'deduction' system. See fna. 9-10 
and pp. 12-13 infra . In each case a cash customer perceives 
that he is receiving a discounted price. A distinction between 
two forms of granting cash customers a discounted price would 
have been completely arbitrary in light of the overall 
statutory purpose, and cannot be lightly imputed to Congress. 
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likely that Congresa OMant to pAmlt restrlctlona on mr- 
charges to continue in violation of the antitrust lava. 

It Is of great significance that Senator William Proxnire, 
the primary sponsor of the Fair Credit Billing Act, has 
explicitly stated that S 167 was designed to encourage both 
forms of two-tier pricing, and that the Federal Reserve 

li/ 
Board's regulations frustrate the goal of the statute. 



_, , 1 surchargingt 

) clearly than it prohibits deductions. 
See, also . Hearings Pursuant to H. Res. 66 Before the Subcomm. 
on Special Small Business Problems of the House Comm. on Small 
Business, 91st Cong., 2d Sess-, at 217-46 (1370). In connection 
with the Bouse Hearings, the Subconiinittee sent out a question- 
naire to credit card issuers around the country asking, inter 
alia , 'Does your merchant credit card contract contain a provision 
precluding the merchant from granting discounts 
non-credit card sales?" Id. at 218, 220, 222. A large i 
answered affirmatively. Significantly, the phrase 'di 
the questionnaire was interpreted to mean both foms of two-tiei 
pricing in which cash custotoerH are charged a lower price than 
credit card customers, i.e. , surcharges as well as deductions. 



1 the Board on June 11, 1975, 



"I believe the Board misconstrues the intent of 
- Congress in its treatment of discounts for cash 
payment. The proposed regulation, Section 226.4(1} (1), 
permits a merchant to offer and disclose a discount 
to customers who pay by cash rather than by credit card, 
without treating that discount as a finance charge 
subject to full Truth in Lending 'disclosure. But 
the following subsection 226.4(11(2) denies similar 
treatment for any 'surcharge' imposed on customers 
who do pay by use of a credit card. This distinction 
frustrates an important goal of the statute, namely 
to encourage merchants to impose the costs of their 
credit card plans on the people who use them, and to 
relieve cash customers of the burden of subsidizing 



1 Following Page.) 
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Purtheznore, whatever they wiy sey to this CcMnlttce today, 
the banking and credit card industry'* testimony to the 
Senate Banking Committee before S 167 was passed explicitly 
states that the industry recogniied that both foras of two- 
tier pricing were at stake in S 167: 

•Subsection (a) of these Sections vould pro- 
hibit a card issuer from contracting with a 
card plan merchant to the effect that the 
merchant will not offer a discount to a 
cardholder to pay cash or cneck. PEesumably, 
this section would ban both contracts (1) 
that prohibit a merchant from offering a 
direct discount for cash payment or, (2) 
that prohibit a merchant frcni iwposing a 
'transaction premiutn' on a purchase for 12/ 
which the card would be used as payment." 

(Pootrtote Continued Prom Preceding Page.] 

the credit card operation It makes no functional ■ 
difference whether merchants do this by enphasizing 
a base price (S105) from which a deduction (S5) is 
made for cash customers or by offering his wares 
at a base price SlOO to which a surcharge ($S) is 
added for credit card customers- There is nothing 
in the legislative history to indicate that the statutory 
term -discount" was used onlv in the narrow, technical 
sense of a reduction from a state [sic] price and there 
is no apparent reason to force a merchant to use one 
marketing practice lather than another. Abuses are 
avoided by other constraints in the Act — a 5% maximum, 
mandatory disclosure and administrative enforcement. 
I therefore urge the Board to withdraw the language of 
section 226.4(1} (2) and make it cl«ar that a merchant 
is free to use either a "discount or 'surcharge" 
method of separate pricing for cash and credit card 
customers . ' 

12/ Joint Statement of the American Bankers Association, 
the Consumers Bankers Association, Interbank Card Association, 
and National BankAmericard , Inc., Hearings on S. 1630 and S, 914 
Before the SubconBDittee on Consumers Credit of the Senate Cosasittee 

[Footnote Continued on Following Page.] 
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See also Letter fron Roland Brandel, Western Card Association, 
to Griffith Garwood, Federal Reserve Board, July 10, 1973 
Cttjhe economic effect of those two altarnatives , of course. 
Is identical,* and therefore 'we assume that [the statute] is 
intended to apply equally to the situation where a merchant 
advertises and posts a cash price and then adds on a premium 
for use of a credit card."). 

Beyond what has already been said, the surcharge form 
of pricing has two other advantages for the consumer. First, 
as the Federal Trade Coamiiasion points out In its Comments 
to the Board of June 30, 1975, the surcharge method, by its 
very nature, is likely to make the credit card customer par- 
ticularly aware that he is paying an extra charge for credit. 
Thus, the underlying disclosure purposes of the Tcuth-in- 
Lendlng Act and of S 167 are especially well served by this 
method. In light of these purposes, it makes no sense for 
the Board to restrict a system of credit card surcharges. 
Deductions for cash are focussed on cash customers, and down- 
play the critical fact for Truth- In- Lending purposes — that 

[Footnote Continued From Preceding Page. I 

oh Banking, Housing and Urban Affairs, 93d Cong., 1st Sess., at 
250 (1973) (eR^asls in original). The provisions concerning 
cash discounts In S. 1630 and S. 914 are identical to S 167 of 
the Fair Credit Bllllhg Act. 
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credit card custoncrs are. In effect, belnct charged extra. 
Given the disclosure goals of the Truth- In- Lending Act, the 
surcharge is a scnieirtiat preferable system because It directly 
emphasizes to the credit card customer that he Is paying 
a special extra charge. Some credit card issuers are par- 
ticularly opposed to the surcharge method precisely because 
the surcharge would alert 'their' customers to the extra charge 
for credit and induce a switch to cash payment. This industry 
reasoning only confirms that the purposes of the Truth-in- 
Lending Act and S lET are particularly well-served by the 
surcharge method. 

Second, the surcharge laethod may lead to increased 
competition among credit card issuers, which is surely In 
the public interest. Merchants who use surcharges may well 
add-on an amount equal to whatever they arc charged by the 
particular credit card lesuers whose card is being used. The 
charges Imposed vary from issuer to issuer, (and from merchant 
to merchant). If consumers are squarely faced with varying 
surcharges, they are more likely to use credit cards which 
will Incur the least surcharge. This may well produce com- 
petition among credit card Issuers to keep down their charges 
to merchants. 

In sum, for the reasons set forth al90ve, and set forth 
In the Conmients submitted to the Federal Reserve Board by 
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Senator Proxmire, tbs DeporOnent: of Juatics, Uis Federal 
Trade CoiHiission, Atlantic Richfield Company, and others, we 
believe that the Ccnnittee should not adopt Chainoan Annuntlo's 
proposed aMendment, but rather should propose legislation which 
permits both fonu of two-tier pricing. 

Proposed Language Dealing With Surcharges 

The objective described above could be achieved by 
either of two relatively sinple amendments to S 167, 
■nd we present each for the SubccMsnittee ' a consider- 

Alternative 1 ; 

Amend S 167 by adding the following new 
subsection <c) , which simply clarifies the 
iManing of the word 'discount' in SS 167 (a] 
and (bit 

(c) For purposes off this section, a discount 
to induce payment by cash, cheek or similar 
■wans includes a charge added to the price 
generally available to purchasers of goods 
and services paying by cash, check, or similar 
means, which is iropOBed aa a condition or con~ 
sequence of the use off a credit card with 
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r«»p«ct to a tranaactton involving «tich 
goods or services . 

Alternative 2 : 

In its revised proposed regulations of July 
30, 1975, which did not distinguish between sur- 
charges and deductions, the Federal Reserve Board 
used the phrase 'price differential* instead of 
the word 'discount.' As long as the Conmittee 
Report explains the significance of the change, 
the present confusion could be remedied simply by 
amending SS 167 (a) and (b) to replace the word 
'discount' with the phrase 'price differential.* 



Chairman Annunzio's proposed legislation addresses a 
second problem, and, with one caveat. Consumers Union is happy 
to support the proposal. Credit card issuers have argued that 
they, and perhaps merchants as well, may run afoul of state 
usury laws If the merchant chooses to implement a cash discount 
pricing system. As a matter of policy , we see no reason why 
there should be any usury liability in these limited circum- 
stances, and we think that usury obstacles are Inconsistent 
with Congress' goal In passing S 167 • As a matter of existing 
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law , bowevox, the aituation is gancrally uncertain and ttaece 
■ay in face be usury problems in some staten — more clearly 
for issuers, but for merchants ss well in soae state*. 
Tbarefore, to reaove the existing uncertainties, we support 
Chalntan Annunzio's carefully limited federal legislation 
tbat would insultate issuers and merchants from state usury 
problems in the narrow pricing situations covered by S 167 
of the Fair Credit Billing Act. 

He have three main reasons for reaching this conclusion- 
First, it does not seem fair to subject a credit card issuer 
to usury liability in these circumstances when an independent 
merchant has decided to institute a two-tier pricing system. 
If the issuers want usury protection in this limited situation, 
w« are not opposed. 

Second, with respect to merchants. Congress has already 

deteminttd in S 167 that cash discovints would be beneficial 

to consumers and that merchants in all states should be free 

13/ 
to institute two-tier pricing. If state usury problems 

are permitted to block or discourage merchants from giving 



■The bill would provide some relief to cash cua- 
tOMers possibly by prohibiting agreements between 
card issuers and merchants which forbid the merchant 
to offer a discount to cash custoners. The legis- 
lation does not require merchants to offer discounts 
to cash bayers, but it does give them the option 
of offering a discount if they so desire.' 
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cash discount*, 5 167 i* reduced to a nullity i 
will not benefit at all. 

If Congress does not preempt any state uaury obstacles 
in these limited, special circunstances , there will be so 
Much uncertainty and confusion about potential usury lia- 
bilities of merchants that the cash discount movmaent will 
be badly hurt. Uncertainties about their usury liabilities 
will frighten and discourage seme merchants who are consid- 
ering two-tier pricing. Credit card issuers have already 
suggested that merchants not give cash discounts if they 
wish to avoid breaching state usury laws — not a surprising 
strategy for an industry that has tried to stop cash discounts 
by one tack or another for years. Moreover, as I have already 
stated. Consumers Union itself expects shortly to launch a 
major cash discount campaign. As part of the campaign, con- 
sumers Intend to visit stores in many communities to try to 
persuade merchants to grant cash discounts. We obviously do 
not want to encourage merchants to take any step which would 
subject them to a substantial risk of violating the law. 7o 
require the usury issue to be resolved on a state-by- state 
basis would be full of uncertainties and would be terribly 
burdenscme and confusing. A uniform federal approach should 
be adopted to clear the air and give cash discounts a chance. 

Congress has already eliminated several significant 
obstacles to cash discounts, and removing this one additional 
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obsUcl* M*r«ly ijnplenentB axiating legislative policisB. 
Thus, in S 167 Congress eliminated contractual restraints 
to oaah discounts, and also eliminated Truth- in- Lending Act 
obstacles to cash discounts by exempting moat cash discounts 
frai detailed Truth- in-Lending disclosures. Indeed, in S 167 
(b) Congress has explicitly determined that a cash discount 
should not be viewed as a cost of credit for Truth- in-Lending 
Act purposes. Similarly, it should not be viewed as a cost 
of credit for state usury purposes. Congress' failure to 
preempt state usury laws in the S 167 situation is an over- 
sight that should be corrected, consistent with established 
Congressional policy to remove obstacles to cash discounts. 

Third, and finally, a very narrow and limited preen^tion 
of state usury laws is all that is required. Therefore, we 
are confident that a special exemption here would not erode 
basic usury principles, any itore than S 167 'b existing exemp- 
tion fro* the Truth- In-Lending Act Is an erosion of basic 
Truth- in-Lending principles. Chairman Annunzio's proposal 
nandates an extremely narrow preemption tied explicitly to 
S 167 price differentials. Thus, it la carefully limited to 
narrow circumstances that have Already received Congressional 
blessing in S 167, where the price differential' is 51 or less 
and the differential is clearly and conspicuously disclosed 
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52 



to all custcners. Under these circumstances, mb would 
support a preemption of state usury laws. 

He are concerned, however, about one matter connected 
with this usury question, which w« believe Congress should 
address In any legislation preempting State usury laws. 
.In recent testimony before the Senate Banking Ccnraittee, 
credit card issuers indicated that they may try to inhibit 
merchants fr<»ii giving cash discounts by making merchants 
believe that they will incur substantial state usury lia- 
bilities if cash discounts are offered. Therefore, Consumers 
Union believes that if legislation Is passed preempting 
state usury laws in the cash discount situation, issuers 
should be required to inform merchants that there are. In 
tact, no usury obstacles to cash discounts. 

In their testimony before the Senate Conmiittee, the card 
issuers described their concern about possible state usury 
problems If merchants who accept their cards decide to offer 
cash discounts. The issuers stated that they were considering 
various steps to protect themselves pending possible federal 
legislation preempting these state usury laws. One such 
step is to inform merchants that both merchants and issuers 
face potential usury problems if the merchant offers cash 
discounts, and furthermore to require the merchant to hold 
the issuer harmless for any of the issuer's potential liabili- 
ties. The effect of such a notice from issuers to merchants 
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la likely to be devesting: seTchonts will be so frightened 
of financlel liabilities that they will sinply offer no cash 
discounts at all, and the issuers will have achieved in- 
directly what their flat prohibition on discounts has 
hitherto achieved directly. 

In tiany if not most jurlEdictions these usury fears have, 
in Consumers Union's view, bean greatly exaggerated. But 
merchants will not know this. They will simply be told of 
potentially large liabilities. 

Consumers Union is supporting the narrow preemption of 
state usury laws requested by the card issuers, because there 
do appear to be usury problens in some jurisdictions and 
because in other jurisdictions usury uncertainties are likely 
to inhibit merchants from offering discounts. But it the 
issuers' potential usury problems are eliminated by federal 
legislation, there is absolutely no justification for issuers 
imposing hold harmless clauses on merchants or for their 
en^loying any other devices that will make merchants fear 
usury liabilities. 

Therefore, in Consumers Union's view, any issuer that 
has sent a contract to a merchant containing a hold harmless 
clause, or that has otherwise suggested to merchants that cash 
discounts may create usury liabilities from cash discounts, 
should be required to notify merchants that state usury laws 
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have been preempted in tUa coatMtt mm) that wrch»i»t», ia 
fact, have no usury probleaa. Me tkijtk that this ahould b* 
an explicit port of any fadatal lagisiation pr*«i^ti)ig state 
usury laws. If protectioa against state usury laws is 
granted, as the issuers request, the issuers ahould not bM 
allowed to continue to let Berchants think that there are 
potential usury probleais and hold ha^iless liabilitiaa. The 
Federal Reserve Board has already required iaauera to send 
out notices to merchants repudiating contractual provisions 
which explicitly prohibit cash discounts . Mo other notices 
are presently required. Additional legislation is ^ipropriate 
to assure that additional notices concexning the usury 
situation are sent out p«o«p«ly. 

Proposed Language Dealing With Dsury 

Consumers Union propoeee U»at the §oi.itmtwg aentenwe 
be added to Chainann AiuMmsio's proposed aBen^sent 
to S 171 of the Fair Credit UUi«g Aet, aa a eoMti*- 
uation of S 171(«}: 

Within 30 days of tiw etteetlv dafce of mis 
subsection, any c»yd issuer whioh has prevltMts ^t y 
notified any parson abowt uaugy liability i» 
connection with the offMiaa of dijscounf tag 
payment by ca^, :r^^,9f '^^1F,fVn* .If^HmM 



"■^Ic 



coiitr«ct eontalnlna a hold ham>l««« clauaa 
or oth»rwl»e, rtiall Intone auch paraon that 
tbera ar« no uaury llabllitlea iji connaetion 
with tha ottaxlaq of any dlacount under S 167(b) . 
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Mr. Annunzio. Thank you for your statement, Mr, Gewirtz. 
Now, we'll hear from David R. Roll, representing Atlantic Rich- 
field Co. 

STATEUENT OF DATIS L. BOLL, STEPTOE ft lOHHSOM, OM BEHALF 
OF ATLANTIC RICHFUU) CO.; ACCOHFABIED B7 HEBBEBT 
BEBHAN, ATTOBNET, ATLASTIC BICHFIEIS CO. 

Mr. Roll. Thank you, Mr. Chairman. I, too, have condensed our 
written stat«ment down to about 10 minutes, I believe. 

I'm with the law firm of Steptoe & Johnson, appearing today with 
Herbert Berman, attorney for Atlantic Richfield Co. Section 167 of 
the Fair Credit Billing Act was intended to prohibit restrictions im- 
posed by credit card issuers on participating merchants and to accord 
them flexibility to adopt pricing systems whereby cash customers may 
be charged lower prices than credit card customers. 

Atlantic Richfield supports this objective. However, like Consumer's 
Union, Atlantic Richfield is convinced that the objectives of secti<m 
167 will be frustrated unless Congress enacts legislation to clarify 
the provision in two important respects. First, we think it should be 
made clear in 1967 that a merchant in a credit card system may, with- 
out triggering detailed disclosure requirements of truth-in-lending, 
freely choose to adopt flexible two-tier pricing systems. Two-tier pric- 
ing would enable a merchant to encourage cash purchases by granting 
a discount to cash consumers or by imposing a surcharge on credit card 
consumers. 

Second, due to the fact that some State laws which set finance 
charge rate ceilings may prevent the implementation of two-tier ^s- 
tems. Congress should preempt the application of such State laws to 
the extent they are inconsistent with the objectives of 167. H.R. 10909 
now before this subcommittee addresses these two concerns. H.R. 10209 
provides for preemption of inconsistent State laws, an objective which 
we support. By stimulating pricing flexibility among participating 
merchants, such legislation could promote competition among credit 
card issuers with a result of cost saving to card consumers as well. 
Atlantic Richfield's concern with effective implementation of 167 is 
more than academic. Unless the provisions of 167 can be implemented 
by allowance of a surcharge to credit card users as well as by a discount 
to cash customers, unless the uncertainties surrounding the effect of 
the inconsistent State laws are eliminated it is our view Atlantic Rich- 
field's branded dealers as well as other merchants are unlikely to imple- 
ment any form of two- tier pricing. 

We believe our branded dealers must have the flexibility to engage 
in either form of pricing. From a marketing standpoint the dealers 
are likely to prefer the surcharge method because tne focus of their 
advertising and sales efforts would rest on a low cash price. Addi- 
tionally a distinction between a surcharge to a credit card user and 
a discount to a cash customer appears to m more a semantic confusion 
than an economic reality. In the event that only a discount off the 
regular price is permissible many merchants including perhaps many 
of Atlantic Richfield's dealers whtKfe point of sale prices may fluctuate 
frequently will find it difficult to know whether they are offering a dis- 
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count or whether th^ are imposing a surcharge. It is therefore reason- 
able to expect that they would forego any attempt at two-tier pricing 
rather than risk inadvertent truth-in-lending violations. 

Let me illustrate the point by bringing to your attention two cases 
involving the same service station and the same customer. The station 
has two pump islands, one marked "credit customers"; the other 
marked "cash customers". In case one, the customer drives up to the 
credit island and then decides that he wants to pay cash. He tells the 
attendant he wishes to pay cash. He's advised to drive to the cash island 
where he is entitled to a 5-percent discount. In case two. the customer 
drives up to the cash island and then he decides to use his credit card. 
He's advised to drive to the credit island where the price will be 5 
percent higher. 

Now, according to the surcharge discount distinction, 5 percent is 
not a finance charge in the first case but would be, at least it would 
appear to be construed as such, in the second case despite the fact that 
tnere is absolutely no economic diflference between the two cases. 

Now, it comes as no surprise that Chairman Bums has characterized 
the problems generated by these surcharge/discoimt distinctions as 
perplexing and it would be no more a surprise to find that independent 
businessmen faced with a perplexing past of granting discounts with- 
out exacting surcharges may determme the water is too murky for any 
form of two-tier pricing. Atlantic Richfield believes that beyond a 
more equitable allocation of credit card costs and beyond maximizing 
the flexibility of point of sale businessmen, the allowance of broad dis- 
cretion in two-tier pricing should result in competition among credit 
card issuers benefiting ci^dit card users as well as cash customers. 

If merchants are permitted to adopt two-tier pricing and if market- 
ing strategies dictate an emphasis on a low cash price with a surcharge 
for credit card use, two important and related economic consequences 
would result. First, by high-lighting the fact that credit card use costs 
money, the underlying disclosure policies of truth in lending are well 
served. 

As the Assistant Director for Special Statutes at the Federal Trade 
Cmnmissiwi observed in his comments to the Federal Reserve Board 
and I quote : "The use of the surcharge method would bring home 
graphically to the credit card customer fiill cost of his decision to defer 
payment thereby fulfilling one piirpose of the Truth-in-Lending Act." 
The increased emphasis on the cost of credit should also exert down- 
ward pressure on the price of credit; and this is the second economic 



Credit card users will begin to shop the market. Credit card issuers 
could be expected to adiust their discount charge to participating 
merchants accordingly. Obviously, with less credit costs to pass on, 
the surcharge to card users could be reduced. It has been sugge^d that 
allowing surcharge to be imposed on credit card users will have an 
inflationary impact. This argument appears to be premised on the 
assumption that ctush prices, those which include allocated credit card 
costs, will be rigidly fixed. Thiis the argument goes a surcharge added 
to credit card transactions will be a double dip for merchants with no 
benefit to cash customers and an additional burden falling on credit 
card users. 
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The operation of market forces suggest a contrary result. When sell- 
ers in various markets are given the flexibility envieitRied by workable 
two-tier pricing they are able to obtain cost savings. The practice of 
surcharging credit card users permitting a more equitable targeting 
for the allocations of costs should result in cost reductions in a mer- 
chant's cash sales market. This makes cash price reductions economi- 
cally feasible. When competition is factored in, the price competition 
is likely. 

With regard to the issue of preempti<Hi, Atlantic Richfield is con- 
vinced that effective implementation of the important national policy 
embodied in 167 requires the elimination of any conflicts which may 
exist with potentially inconsistent State laws. Thus, we believe its 
critical that the Congress act to preempt such laws. In this regard, 
Atlantic Richfield supports the purpose of section 4 of H.R. 10209 
which is to preempt the applicability of State laws so merchants may 
implement a discount form of two-tier pricing. However, consistent 
with our position favoring an allowance of a surcharge method of two- 
tier pricing, Atlantic Richfield believes that the preemption provision 
of H-R, l(fi09 should apply to surcharge methods. 

To summarize, Atlantic Richfield endorses the purpose of 167 of 
the Fair Credit Billing Act. We urge Congress to enact clarifying 
legislation to accomplish that purpose. We commend this subcommit- 
tee for expediting consideration of the two problem areas most in need 
of clarification. Atlantic Richfield endorses the provision in H.R. 10209 
which recognizes the need for preemption. By prohibiting the sur- 
charge method of two-tier pricing, however, Atlantic Richfield believes 
that H.R. 10209 would not alleviate the confusion now surrounding 
167. 

This concludes my statement. Mr, Chairman, 

[The prepared statement of Mr, Roll on behalf of Atlantic Rich- 
field Co., follows :] 
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SIKTEHEKT Oy ATLANTIC RICHFIEUl COMPANY 

AT HEARINGS ON CREDIT CARD SDRCHABGE 
LEGISIATIOB 



I. THE NEED FOR CLARIFYING LEGISLATICW 

y 

Section lET of the Fair Credit Billing Act was in- 
t«nded to prohibit reatxictions imposed by credit card issuera 
on the pricing diacretion of participating merchants and -to 
accord them the flexibility to adopt pricing syatems whereby 
cash customers may be charged lower prices than credit card 
customers. Atlantic Richfield Company ('Atlantic Richfield*) 
supports this objective. Howevec, like Consumers Dnlon of 
United States, Inc., Atlantic Richfield is convinced that the 
objectives of S 167 will be totally frustrated unless Congress 
enacts legislation to clarify the provision in two important 
respects: 

First, it should be made clear in S 167 that a merchant 
in a credit card program may, without triggering the detailed 



Pub. L. 93-495 (1974), effective October 28, 1975, 
ee Stat, 1515, 15 U.S.C. 1666f. S 167 and other pro- 
visions relating to Fair Credit Billing were added 
without debate by Amendment No. 143B to H.R. 1121 by 
Senators Brock and Proxmire. Cong. Rec. - Senate, 
June 13, 1974 at S. 10567. Subsequently, H.R. 1121 
was enacted into law as Pub. L. 93-495. The Fair 
Credit Billing portions of Amendment Ho. 1438 were 
identical to S, 2101 which was passed by the Senate 
on July 23, 1973 but never enacted into law. S 167 
of S. 2101, dealing with cash discounts, was identi- 
cal to corresponding provisions in S. 1630 and S. 914 
with respect to which hearings were held in the 
Senate in 1973. 
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diaclosurc roquirements of tha Tcuth-ln-Lendlng Act, freely 
choose to adopt flexible 'two-tier pricing' systems. Such two- 
ti«r pricing would enable a merchant to encourage cash purchases 
by granting a "discount* to cash custcmers or by Imposing a 
'surcharge* on credit card custcmers. 

Second , due to the fact that some state laws which 
■•t finance charge rate-ceilings may prevent the implementation 
of any two-tier pricing system. Congress should preempt the 
possible application of such state laws to the extent they are 
Imconsistent with the objectives of S 167. 

H.R. 10209 — now before this Subcommittee for conaider- 
a-tion — addresses these two concerns. H.R. 10209 provides for 
px-Monption of potentially Inconsistent state laws, an objective 
which Atlantic Richfield stcongly supports. Howeveri since the 
bill also prohibits the 'surcharge* method of pricing, thus 
Is^Miring the implementation of flexible two-tier pricing systemsi 
Atlantic Richfield believes that the apparent purpose of S 167 
would be undermined by h.r. 10209. For this reason, we 
wrg« that in addition to preempting the possible application 
oC certain state laws to S 167 price 



"Two-tier pricing* as used herein refers to pricing 
by merchants pursuant to which cash customers pay 
less than credit card customers for the same goods 
and services. Thus, a two-tier pricing system 
could involve a *discount* for cash customers or, in 
the alternative, the economic equivalent — a 
*surcharge' for credit card custcmers. 
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differentials! Congress should specifically alloN — not pro- 
hibit — a 'surcharge* method of two-tier pricing in the credit 

In Atlantic Richfield's view, such clarifying legis- 
lation — essentially fortifying the fundamental purpose of 
S 167 and preempting potentially inconsistent state statutes — 
would pave the way for substantial consumer benefits. Cash 
custeners could be relieved of the burden of subsidising the 
credit transactions of others. Moreover, by stimulating pricing 
flexibility anmng participating merchants, such legislation could 
very well promote competition among credit card issuers with a 
resulting cost savings to card-using consumers as well. 

Atlantic Richfield's concern with effective ijqplanenta- 
tion of S 167 is more than academic. Unless the provisions of 
S 167 can be implemented by allowance of a surcharge to credit 
card users, as well as by a discount to cash custc«era, and 
unless the uncertainties surrounding the effect of potentially 
inconsistent state laws are elininatad, it is our view that 
Atlantic Richfield'9 branded dealers, as well as other merchants, 
are unllXely to implement any form of twO-tier pricing. Singly 
put, we believe our branded dealers must have the flexibility to 
engage in either torn of pricing. 

Frcm a marketing standpoint, the dealers are llXely to 
prefer the surcharge method because the focus of their advertising 
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and sales efforts would most effectively ceat on a lower "cash' 

3/ 
price. Additionellyi e distinction between a 'surcharge" to a 

credit card user and a 'discount* to a cash custcner appears to 
be More a sonantic confusion than an economic reality. In the 
•vent that only a 'discount' off the 'regular price' Is per- 
Misslble, many merchants — including Atlantic Richfield's 
dealers — whose point-of-sale prices nay fluctuate frequently, 
will find it difficult to know whether they are offering a 'dis- 
count' or iaqpOBing a "surcharge". It is therefore reasonable to 
uqpect that they would forego any attempt at two-tier pricing 
rather than risk inadvertent "surcharging* and the attendant 
Truth- In-Lendlng Act violations. 

II. TWO-TIER PRICIWG 

Today's S 167 was enacted for the purpose of permitting 
Merchants participating in credit card arrangements the flexibil- 
ity of pricing their goods or services at two distinct levels: 



At least 651 of Atlantic Richfield's branded gasoline 
is sold to cash customers. Under a discount method 
of two-tier pricing i promotional efforts are likely 
to focus on the higher 'credit' price with a discount 
for cash customers. This would subvert the general 
disclosure goals of the Truth- in-Lending Act, as well 
as the purpose of S 167, because it would de-emphasiie 
the fact that credit customers are paying a higher 
charge. 
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one price available to cash customerB, and a ssoond pricei re- 
flecting credit card systMi costs, available to credit card 

Extensive hearings before a Subccomittee of the House 

of Representatives made it plain that because Bost credit card 

issuers exact a 'discount* charge frco participating nerchanta, 

and have historically coupled that practice with contractual 

restrictions prohibiting the merchant from 'passing on' this 

charge to credit card holders, cash paying custOBSra have been 

subsidizing the allocated costs of purchases by credit card 

holders while receiving no benefit. Additionally, government 

antitrust enforcers pointed out that such reatrictions on 

merchants' independent pricing decision* may well constitute 

5/ 
price-fixing agreements in violation of the antitrust laws. 

In order to r^iedy these difficulties — and indeed 

encourage two-tier pricing — S 167 (a) was enacted to expressly 

prohibit restraints on a merchant's freedom to charge lowiu: 



Hearings Pursuant to H. Res. 66 Before the 5ub~ 
committee on Special Small Business Problems of the 
House Committee on Small Business, 9lBt Cong., 2d 
Sess. (1970). 

Id. at 173 (Walter Conegys, Antitrust Division, 
Department of Justice), and at 13B (Hillian Dixon, 
Federal Trade Ccmmlssion) . 
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prices to caah paying customers. To further induce n«rchant* 

to adopt two-tier pricing in cash/credit-card situations, 167(b) 
was enacted to provide that any discount not in excess of 5% 
which is offered to all prospective buyers will not be considered 
a 'fi n a n ce charge* for purposes of triggering Truth- in-Lending 
kct disclosure requirements. 

In promulgating regulations to Implement the provisions 
of the 7air Credit Billing Act, the Federal Reserve Board was 
called upon in recent months to consider the scope of two-tier 
pricing permissible under S 1G7> Specifically, the question 
Mer ged whether the term 'discount* should be construed to 
include any price differential even if characterized as a sur- 
charge to a credit card user rather than a discount to a cash 

7/ 
paying c 



Since the apparent reason for the issuers' restric- 
tions was to prevent merchants frcoi passing on the 
Issuers* discount charge to cardholders and because 
Congress sought in S 167 to prohibit such restric- 
tions by issuers, the word 'discount" as used in 
S 167 is a short-hand term for surcharge or discount- 
Thus, the word "discount' in S 167 finds its origin 
in the issuers' discount charges which, in reality, 
are surcharges for credit card services. 

Federal Reserve Board Chairman Burns, in a letter of 
September 16, 1975 to Senator Biden, Bumnarlzed the 
Board's deliberations t 
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Atlantic RlchCleld's position — a* pr«s*nt*d to the 
Federal Reserve Board, the Subcomnitt«« on Consuner Affairs of 
the Senate Banking Conraittee and now to thla Subcoomittee — 
is that in order to permit the pricing flexibility intended by 
S 167, and thus eliminate the subsidy for credit card users by 
cash paying consuners, effective two-tier pricing must Include 
the "Burcharge" option as well as the 'discount' option. 



7/ [cont'd from p. 6] 

and 'surcharge' differentials] that 
would have excluded the second type 
of differential from the special treat- 
ment provided by the statute. On July 30, 
1975, the Board published revised proposals 
taking the opposite position. Chairman 
Proxmire of the Senate Banking Committee 
has urged that the 'premium' or 'surcharge' 
differential be treated as a 'discount'. 
Chairman Annunzio of the Consumer Affairs 
Subcommittee of the House Banking Ccnmiittee 
has urged that it not be treated as a 'dis- 
count' within the meaning of the statute. 

After extended consideration the Board 
decided by a 4-3 vote to approve a regula- 
tion that excludes the second type of price 
differential from the special treatment pro- 
vided by the statute. The Board unanimously 
agreed to seek your assistance in obtaining 
express legislative action that would make 
clear the intended application of Section 
167 of the statute. The lack of such 
clarifying action, with attending differences 
of opinion as to Congressional Intent, may 
well lead to costly litigation and impose 
substantial burdens on creditors, consumers 
and the courts." 
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Atlantic Kichflald urges this poBition for a nmnber 
ot reasons. First, as suggested above, there is no real economic 
difference bettreen the surcharge and discount forms of two-tier 
pricing. Indeed, the use of such a distinction can only be ex- 
pected to defeat the intent of S 167 by causing confusion and 
uncertainty in the marketplace, thus forcing merchants to the 
conclusion that abstention from all forms of two-tier pricing 
is preferable to the risk of Inadvertent law violation. 

To Illustrate the point,' consider two cases involving 
the same service station and the same custcner. The station 
has two puiq> islands; one marked "Credit Customers', the other 
Marked 'Cash Customers'. The posted price at the cash island is 
5% less than the credit island price. 

In case No. 1, the customer drives up to the credit 
island and then decides to pay cash. When he tells the atten- 
dant he wishes to pay cash, he Is advised to drive to the cash 
island lAere he is entitled to a St discount. 

In case Ko. 2, the customer drives up to the cash 
island and then decides to use his credit card. He Is advised 
to drive to the credit Island where the price will be 5t higher. 

According to a "surcharge/discount" distinction, the 
5t Is not a finance charge In the first case, but would appear 
to be construed as such in the second — despite the fact that 
there is absolutely no economic difference between case No. 1 
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and case Ho. 2. The problcn i* even further cco^tltcated since 
retail gasoline prices fluctuate over tine and, therefore, there 
aay be no "regular" price. 

It is therefore no surprise that Chairman Burns has 
characterized the problems generated by the "Burcharge/diacount" 

y 

distinction as *per|)lexing>' And it would be no mora a sur- 

prise to find that independent businessmen — faced with the 
perplexing task of granting "discounts* without exacting "sur- 
charges" — nay simply determine that the water Is too nurky 
(or any form of two-tier pricing. 

Additionally, Atlantic Richfield believes that beyond 
a more equitable allocation of credit card costs, and beyond 
naxlnizlng the pricing flexibility of point-of-sale buslnessnen, 
the allowance of broad discretion in two-tier pricing should re- 
sult in enhanced conpetition among credit card issuers, ultixMte— 
ly benefiting credit card users as well as cash custooiBrs. 

If merchants are permitted to adopt two-tier pricing 
and if narketing strategies dictate an emphasis upon a low cash 
price with a surcharge for credit card use, two Inportant and 
related economic consequences should result. First, by high- 
lighting the fact that credit card use costs noney, the 
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onderlytng disclosure policies of the Truth- in-Lending Act are 

y 

Hell served. Second, as a function of the sane free market 
Bconcsiic principle which is the primary rationale for Truth-in- 
Landlag disclosures — that is, as a buyer acquires more know- 
ledge of the market his purchasing decisions become more rational - 



It has l»een suggested by some that a "surcharge' 
price differential would subvert, rather than serve, 
the underlying purposes of the Truth- in- Lending Act. 
This argument evidently rests on the observation 
that any exen^tion from the disclosure requirements 
provided in the Truth- in-Lending Act undermines the 
basic policy embodied in that statute. A direct look 
at the purpose and effect of the two-tier pricing 
exemption in the credit card context plainly refutes 
this notion. Prior to the implementation of S 167, 
any cost of credit card processing passed on to the 
consumer by the merchant has likely been totally 
bidden. As indicated above, with uniform pricing at 
the point-of-sale level, the cost of credit remains 
unallocated, thus undisclosed. On the other hand, 
in the case of two-tier pricing — particularly with 
a "surcharge* method — disclosure of the fact that 
credit has a cost does, indeed, emerge. 

Additionally, the final regulations Implementing 
5 167 provide for price differential disclosuresi 
both by point-of-sale postings and in all advertising 
alluding to the availability of credit. Federal 
Reserve Board Regulations S 226.4(1) (1) (ii) and (ill). 
In short, the narrow exemption provided by S 167 can 
function to stimulate credit disclosures where other- 
wise none are forthcoming. As the Assistant Director 
for Special Statutes, Federal Trade Commission, 
observed at page 2 of his connents to the Federal 
Reserve Board dated June 30, 1975: ". . . the use of 
the surcharge method would bring home graphically to 
the credit card customer the full cost of his decision 
to defer payment, thereby fulfilling one purpose of the 
Truth- in- Lending Act." 
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th« incrsased cnphssis on the cost of credit should exert down- 
ward prsssure on the prictt of credit. In short, credit card users 
will begin to "shop the market. " As market-generated downward 
price pressure is a trigger to price ccmpetition. credit card 
issuers could be expected to adjust their 'discount charge" to 
participating merchants accordingly. Obviously, with less credit 
costs to 'pass on'i the surcharge to card users could B>e reduced. 

It has been suggested that allowing surcharges to be 
imposed on credit card users will have an inflationary Impact. 
This argument appears to be premised on the assumption that pre- 
viously established cash prices — those which include allocated 
credit card costs — will be rigidly fixed. Thus, the argument 
goes, a surcharge added to credit card transactions will be a 
'double-dip' for merchants, with no benefit to cash customers 
and an additional burden plainly falling on credit card users. 
In essence, this argument Ignores the forces of competition and 
assumes that either all merchants are unaffected by competitive 
forces or that all will engage in price-fixing agreements with 
their ccxnpetitors . 

The operation of free market forces suggests a con- 
trary result. When sellers in various markets are given the 
flexibility envisioned by workable two-tier pricing, they are, 
in effect, able to obtain cost savings. The practice of sur- 
charging credit card users, permitting, as It does, a more 
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•qui table targeting for tbe allocation of credit card proces- 
■itig costs, Bfaonld result in cost redactions in a Merchant's 
casta sales aarfcet. This aakes cash price reductions econcKai- 
cally feasible. Hben ccsipetition frcai other verchants in a 
given narlcet is factored in, price coapetition is not only 
feasible, it is likely. 

III. gHKBIlTlOW OF POTEHTIALLY IWCOMSISTEHT STKtB lAWS 

Section 4 of B.R. 10309 provides that any discount 

properly offered under S 167 (b) 

"... shall not be coosidered a finance 
charge or other charge for credit under 
the laws 6t any state relating to dis- 
closure of inforsation in connection with 
credit transactions, or relating to the 
types, ai*ounts or rates of charges, or 
to any element or elsnents of charges 
permissible under such laws in connection 
with the extension or use of credit.' 

Atlantic Richfield supports this section of H.R. 10309, 
with the caveat that S 167 — thus, the preeiq>tion provision as 
well — should clearly include the "surcharge' laethod of two- 
tier pricing. 

Atlantic Richfield is convinced that effective inple- 
■•ntation of the ii^iortant national policy eabodied in S 167 re- 
quires the elimination of any conflicts which may exist with 
potentially inconsistent state laws. Thus, it is critical that 
the Congress act specifically to preempt such laws. 
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The problan Is this: nost atat* juriadictiona hav* 

•nacted statutes relating to retail installnent sales, ox to 

aoney lending in general, tdiich place a ceiling on permiaaible 

finance charges. A 'surcharge" or a "discount' pursuant to 

S lfi7 may be conati-ued in sane of these states to be a 'finance 

charge' for purposes of these rate ceilings — despite the fact 

that the differential reflects, not an addition to the coat of 

credit, but merely a better allocation of that coat. Given the 

multiplicity of jurisdictions, these statutes, absent specific 

preemption, will plainly poss a barrier to the pricing S 167 was 

10/ 
designed to encourage. 

In the Fair Credit Billing Act, Congress specifically 

preanpted "... the laws of any state with respect to credit 



10/ It is important to note that these state statutes 
present a barrier to effective implementation of 
S 167 even if only a "discount' option were to be 
provided. This follows from the lack of substan- 
tive econranio difference between surcharging a 
credit card holder and discounting a cash custcmex. 
As Chairman Burns observed In his September 16, 
1975 letter to Senator Brock; 

"... in connection with credit cards 
issued in seme States it may be difficult 
for merchants to offer a cash discount of 
the sort covered by Sec. 167 without run- 
ning afoul of usury laws of the card 
issuer's State, and ... a card issuer 
acquiring credit card paper might be un- 
able to determine from the paper whether 
It violated such laws.' 
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billing prac^ces" to the extent Inconsistent with the i—nd- 

■ant*. rnrtber, the Federal Reserve Board was delegated 

apecific authority to determine by regulation idiat constitntes 

12/ 
'iacoosistency*. It has been argued that this statutory 

language is sufficient to allow the Board to preeaipt. H owe ve r , 

there is serious question whether the state rate-ceiling laws 

ore 'credit billing practice* statutes within the neaning of 

S 171. nnis, Atlantic Richfield is of the view that language 

specifically covering the preemption of such laws would afford 

MirtWMi clarity and hence remove a substantial barrier to 

effectuating the purpose to be served by S 167. 

As Chairman Burns recently pointed out in reference 

to the difficulties state usury laws may present for merchants 

desiring to adopt S 167 price differentials : 

"If Congress considers that such laws are 
inconsistent with the purpose of Sec. 167, 
we believe that it would be appropriate 
for it to consider preempting such laws 
to that extent, . . -• 13/ 

11/ S 171(a). 
12/ Id. 
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ZV. COMCLOSItMi 

Atlantic Richflald strongly endorB«s th« puzpos« of 
S 167 of th« Fair Credit Billing Act. He urge the congress to 
•nact clarifying legislation to acccaplish that purposo. 

Ne cocmend this Subccomittee for expediting considera- 
tion of the two problem areas moat in need of clarification. 
Atlantic Sichfield endoraea the provision in H.R. 10209 which 
recognizes the need for preemption of potentially inconsistent 
state laws. However, by prohibiting the 'surcharge' method 
of two-tier pricing, Atlantic Richfield believea that H.R. 10209 
would not alleviate the confusion now surrounding 5 167. 
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Mr. Av>t:xzio, Thank you very mnch for your statement. And, «s I 
previously announced, if you two gentlemen will moTe to the side, we 
are going to question all five panelists in the sake of time. 

Btit I want you to remain up front. We want to ask some questiuis. 

Now, our third panel : Ken Larkin. senior vice president of the 
Bank of America, representing the American Bankers Association; 
Maurice Segall, president of the card division. American Express; 
John Dillon, executive vice president of National BankAmericard ; 
and Michael Maw, general counsel of Interbank Card AssociatitHi. 

STATEMEHTS OF EEHHETH V. LAREDT, SEHIOR TIC£ FRESIIIEST, 
BABK OF AMERICA, SAV FBARCISCO, OH BEHALF OF THE AHESI- 
CAH 3ABKERS ASSOCIATION 

Mr. AxNTXzio. Mr. Larkin, I ask unanimous consent that your en- 
tire statement be made a part of the record, and you can proceed for 
10 minutes. 

Mr. Laektn. This statement, if I were to read it word for word, 
woold take about 17 or 18 minutes, so I will try and summarize it, 
submitti^ it for the record. 

I am Kenneth V. Larkin, senior vice president, bank of America, 
San Francisco. I am also vice chairman of the bank card dinsion of 
the American Bankers Association, a trade group comprising 96 per- 
cent of the Nation's 14,000 banks, and I am here to present tne views 
of that organization, 

I have the primary responsibility for running the BankAmericard 
operation of the Bank of America, which encompasses approximately 
19 percent of all bank credit card sales in the United States ; wid I say 
that in case someone wants to ask a pragmatic question. 

And I would also like to respond, perhaps in dialog, to what I con- 
sider some misstatements of fact made by the prior witness. 

We want to applaud the chairman of this subcommittee for re- 
sponding quickly to the problem sections of this act, which have only 
feen recently identified but will take effect on October 28. Such t£- 
tentiveness by the chairman in the subcommittee to the problems ex- 
perienced by consumers in their efforts to obtain credit is welcomed 
by consumers and lenders alike, particularly in this instance where the 
problem affects both groups. 

We recognize the basic thrust of the Annunzio proposal. H.R. 10219 
is twofold. 

First, the proposal precludes any interpretation of section 167 of the 
Fair Credit Billing Act as authorizing surcharges. 

Additionally, this amendment would forbid the imposition of a sur- 
charge on any credit card purchase. 

Second, it provides relief to those lenders in States where local law 
conflicts with the cash discount provisions of section 167 of the Fair 
Credit Billinff Act. 

We would like to comment on both of those two important issues. 

Section 2(p) clarifies the congressional intent that the term, "dis- 
count," as used in section 167 of the Fair Credit Billing Act, should 
not also mean a surcharge. 

We are pleased that a legislative effort is being made to clarify this 
issue so as to end further discussion of what the actual legidative 
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intent was meant to be, aotwithstanding clear language regarding cash 
discounts in section 167 of the Fair Cr^it Billing Act. 

In this regard I could add that truth-in-lending still troubles us 
day to day as different interpretations are made and we have to go to 
the Fed to ask for clarification and protect our rear against class action 
suits by some clever interpretation of what we thought was the law. 

If Congress meant to authorize the use of surcharges, the drafters 
of the legislation simply would have provided language to that effect. 
The passage of section 2(p) of the Fair Credit Billing Amendments 
of 1975 would put an end to needless debate on that issue. 

The additional step taken in section 3 to prohibit the imposition of a 
surcharge on a consumer using a credit card in lieu of cash payment 
is a necessary directive. Most importantly, such a provision prevents 
an increase in the cost of credit for millions of persons. Equally im- 
portant, such a provision preventing surcharges assures the continued 
vitality of the bank card industry as a source of consumer credit. 

The distinction between surcharges and discounts has been difficult 
for some persons to perceive. This difficulty in perception has obviously 
not been shared by Chairman Annunzio. The difficulty arises only in 
the minds of some ivorj- tower economists who don't work in the 
marketplace. 

It is, then, in support of this effort to prohibit any authorization 
of the imposition of surcharges that we address an important portion 
of these comments. In the course of trying to clarify the distinction in 
the two concepts, we would like to disspell a theory which is used in 
suDport of both surcharges and discounts. 

We refer to the theory that the merchant discounts paid bj; retailers 
are a cost of business which must be passed on to increase prices to all 
buyers, both cash and credit. 

And I am going to summarize here, but essentially a Federal re- 
search study indicated and concluded that the merchant instituting 
credit cards for his existing internal credit operations would find the 
credit card discount substantially less than the costs incurred in ex- 
tending retail credit independently. A study by the CPA firm of 
Toush, Roch, et cetera, and a more current study by Columbia shows 
clearly that the cost of credit for small operations runs as high as 8 
percent. When a bank card comes in and supplants that with a 3- 
percent charge, actually the merchant, if he wishes, could lower his 
prices to the cash buyers. And that has been the effect of 

Mr. Annunzio. Could you hold up while we go and make this vote 
and come back ? 

Mr. Lakkin. Sure. 

Mr. Annunzio. In other words, I want to get the full impact of all 
your statements in one sitting, if I possibly can. I hope I am not 
inconveniencing you, Mr. Larkin. You arc making a very interesting 
statement, and I want all the members to hear it. 

Let's go together and come back. 

TAfter recess.] 

Mr. Annunzio. The meeting of the subcommittee will come to 
order. 

Again, I apolc^ze for the interniptions. but we are achieving a 
little bit of normalcy on the floor, I hope. We passed the rule, and 
it is going to the Committee as a Whole, and so I am hoping we will 
not be interrupted now for the next 40 minutes. 
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Mr. Larkin ? 

Mr. Larkin. I will just summarize the conclusion that the advent 
of credit cards has not caused an increased cost in merchandise, and 
this premise should be evaluated before providing a legislative penalty 
for using credit cards. Obviously, surcharges womd cause major 
changes m buying habits, decreasing the use of bank cards, and under- 
mining the future of the bank card industry, and I would concur with 
what the man from the steelworkers said, it will be those that will be 
the hardest put to afford it that will continue to use it because it is a 
necessity to them. 

So, again, you know, you lean on the jwople that can least afford it. 
The chain reaction effect of decline in bank cards operations would 
be the unavailability of credit for a large section of our population 
most needing credit. 

We anticipate that the subcommittee will share our belief that use 
of bank cards does not penalize cash customers if the available data 
on the economic effect of bank cards is studied in depth. 

Now, we do have some concern with the concept of the cash discount 
provision. But I see no reason to bandy that issue around. Our position 
is clearly stated in our statement. 

I think I can summarize it by saying something like this : If, indeed, 
a cash discount does create a differential between a cash customer and 
a credit card customer, then there is a cost of credit to the customer. 
The noble intent of the truth-in-lending was to inform the customer 
to the greatest extent possible of what credit costs him. It seems, then, 
a little peculiar to hide something that could get as high as 60 pereent 
per annum under this kind of clause. 

We have no fault with cash discounts. But if it does create the differ- 
ence between a credit card user and a cash discount user, then should 
not Congress look into whether or not the consumer who uses the credit 
card should be told what the true cost of that credit is ? 

But we will leave that at that point, except as the cash discount pro- 
vision does impinge upon the State usury laws. And this is where we 
feel that there must be relief, and you have suggested relief. 

The American Bankers Association recognizes that relief for this 
problem must be immediate. The type of relief is a determination that 
must be made by Congress. 

There are at least three options available to the Congress. A decisive 
action would be complete repeal of S. 167, authorizing cash discounts ; 
and I would say one would have to clarify that statement and mean 
that perhaps it should not be hidden ; it should be brought ont into the 
open as a charge. 

The ABA urges strong consideration of the options. 

A second option would be to place a suspension on the effective date 
of section 167 until Congress has had an opportunity to fully study the 
problem. 

Now, I think that KESPA has come in for that kind of treatment as 
sort of a suspension. 

It has been such a problem to everybody on both sides of the fence 
that people have said that this ought to be suspended. 

The third option would be that contemplated by Chairman Annunzio 
in section 4 of the Fair Credit Billing Act amendments, which would 
provide a narrow Federal preemption of State law as it pertains to 
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cash discounts. This approach, which is precise in granting quick re- 
lief, had considerable support from the individual bankers from many 
States fearing impending litigation. 

And I have behind me Glenn Hodges from the First National of 
Memphis, who has immersed himself in his sensitive problem of State 
usury laws. And if the subcommittee at a later date ■wishes to ask him 
questions, I am sure that he would be vocal and well-versed in this area. 

The American Bankers Association has a long-standing policy of 
opposing Federal preemption of State law. We remain vei-y sensitive 
to associating with any position which would establish any precedent 
for allowing State law to be preempted by Federal law. 

Accordingly, we would be pleased if the Congress could arrive at a 
solution such as a repeal or a moratorium so that all the issues could 
be further studied. We don't believe that Congress should attempt to 
improve defective legislation with additional legislation that might 
have defects in it. Should the sense of Congress be that narrow. Fed- 
eral preemption is the best form of relief, the ABA then requests that 
such a preemption be granted on a temporary basis, such as 2 could 
be studied and resolved rather than avoided. 

We cannot understate the urgency of the need for emergency legisla- 
tion as the bankers in aflfected States, beginning on October 28, 1975, 
will otherwise be subject to legal suits for violation of the State usury 
statutes. 

That completes my statement. 

[The prepared statement of Mr. Larkin follows :] 
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BEFORE THE 

SUBCOJOIITTBB ON CONSUMER AFFAIHS 

OP THE 

S COMMITTEE OH BJVHKIHG, CURSEHCY AND HOUSING 

ON THE FAIR CREDIT AMENDMENTS OP 1975 



Mr. Chairman and DMmbars of the Subconmiltt«e , I am 
Kannttth V. Larkin, S«nior Vice President, fi&nk at America, 
San Francisco. I am also Vice Chairman of tbe Bank Card 
Division of the American Bankers Association, a trade group 
coi^rising 96t of the nation's 14,000 banks, and I am here 
to present the views of that organization. 

He appear today to discuss the proposed amaadments to 
the Pair Credit Billing Act. He applaud the Chairman of this 
Subcommittee for responding quickly to the problem sections 
of this Act, which have been only recently identified but 
will take effect on October 2Bth. 

Such attentiveness by the Chairman and the Consuner 
Affairs Subconnittee to the problems experienced by consumers 
in their efforts to obtain credit Is welcomed by consumers and 
lenders alike, particularly in this instance where the 
problem affects both groups . 

He recognize that the basic thrust of the Annunzio 
proposal is twofold. First, the proposal precludes any 
interpretation of Section 167 of the Fair Credit Billing 
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Act as authorizing surcharges. Additionally, this i 
would spttcifically forbid th« in^oaition of a surcharge on 
any credit card purchase. Secondly, it provides relief to 
those lenders in states where local law conflicts with the 
cash discount provisions of Section 167 of the Fair Credit 
Billing Act. 

The ABA would like to connent on both of those important 

Section 2(p) clarifies the Cangressional intent that the 
term "discount" as used in Section 167 of the Fair Credit 
Billing Act should not also tnean a 'surcharge". He are 
pleased that a legislative effort is being made to clarify 
this issue so as to end further discussion of what the actual 
legislative intent was meant to be, notwithstanding clear 
language regarding cash discounts in Section 167 of the Fair 
Credit Billing Act. If Congress meant to authorize the use 
of surcharges, the drafters of the legislation simply would 
have provided language to that effect. The passage of 
Section 2(p) of the "Fair Credit Billing Anendments of 1975" 
will put an end to needless debate on that issue. 

The additional step taken in Section 3 to prohibit the 

inposition of a surcharge on a consumer using a credit card 
in lieu of cash payment is a necessary legislative directive. 
Most importantly, such a provision prevents an increase in 
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the cost of credit for millions of persons. Equally important, 
luch a pcovision preventing surcharges helps assure the continued 
vitality of the bank card industry as a primary source of 
consuner credit. 

The distinction between surcharges and discounts has 
been difficult for some persons to perceive. This difficulty 
in perception has obviously not been shared by Chairaan 
Annunzio, as indicated by his adamant oppasition to the sur- 
charge proposal. It is. then, in support of this effort to 
prohibit any authorization of the infiosition o£ surcharges 
that w« address an inportant portion of these cononents. in 
the course of trying to clarify the distinction in the two 
concepts, we also would like to dispel a theory which is used 
In st^port of both surcharges and discounts. 

M« refer to the theory that the "merchant discounts" 
paid by retailers are a cost of business which must be passed 
on through increased prices to all buyers, both cash and credit. 

A 1968 Federal Heserve Board Study concluded that the 
nerchant substituting credit cards for existing credit 
operations will, in most instances, find the credit card 
discount substantially less than the costs incurred in extending 
retail credit independently. The merchant accepting bank 
cards frees himself from the losses associated with accepting 
personal checks. Additionally, benefits accrue from the 
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elimination of the need to keep large cash reserves on premises, 
as well as from the elimination of borrowing necessary to 
maintain large accounts receivable. Many other benefits, such 
as large scale advertising programs Identifying him with a 
major credit program, relieve the retailer of many pronatlonal 

The Federal Reserve Board study's conclusion that the 
advent of credit cards has not caused an Increased cost In 
merchandise should be carefully evaluated before providing 
a legislative penalty for using credit cards. Obviously, 
surcharges would cause major changes In buying habits 
dramatically decreasing the use of bank cards and undermining 
the future of the bank card industry. The chain reaction 
effect of a major decline in bank card operations would be 
limited availability of credit for a large segment of our 
population moat needing credit. At best, they would be 
required to pay a penalty In order to buy at the time of 
greatest need. We anticipate that the Subcommittee will 
share our belief that the use of bank cards does not penalize 
cash custonera if the available data on the economic effect 
of bank cards is studied in depth. ' 

Earlier mention was made of the differences in the two 
concepts. Perhaps the distinction could best be ascertained 
by limiting our consideration to two principal aspects: 
psychological acceptance and econonilc effect. 
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Z£ the effect of a surcharge Is to increase prices and 
the effect of a discount is to decrease prices, then it is 
obvious that a consumer will moat often reject use of any 
device which would Increase the price of merchandise purchased. 

Economically, the increase in merchandise prices in 
singly inflationary. The result of decreased usuage of the 
bank card, as well as the inflationary effect, is less credit 
at higher costs. The consequences of such an event would be 
undesirable to the Congress , the business community and most 
importantly, the consumer. The American Bankers Association 
therefore urges this Subcommittee to favorably considec the 
Fair Credit Billing Amendments covering surcharges as proposed 
by Chairman Annunzio. 

He additionally submit that the consideration of the 
surcharge issue is incon^lete unless made in conjunction 
with the cash discount provision In B 167 o£ the Fair Credit 
Billing Act. The bulk of the arguments set forth' in this 
Statement support not only legislation prohibiting surcharges, 
but also identify the problems inherent in authorization of 
cash discounts. He strongly urge the Congress to reconsider 
the cash discount provision of the Fair Credit Billing Act 
and to institute repeal of that provision if it determines 
that Dierchandise costs remain conparable with or without 
the presence of bank cards. Although some record has been 
■ada on the cash discount issue, it Is our understanding that 



Digitized byGoOgIC 



this legislation was passed without hearings even being 
scheduled in the House of Representatives so that the issues 
could be fully discussed in that forum. It would then aeem 
that a Congressional effort is currently appropriate to 
ascertain the value of a statutory provision which apparently 
conflicts with the intent of the disclosure provisions of the 
Truth -in-Lending Law. This conflict exists as a result of the 
legislative authorization that any discount for cash up to 
5% of the purchase price does not constitute a finance charge. 
A 5t discount calculates as an annual percentage rate of 
60t. Obviously the failure to mention an interest rate of 
60t is not full disclosure of th« coat of credit involved in 
merchandise purchased with a credit card. 

We will gladly develop more fully the problems, related 
to the cash discount provision if future hearings on that 
issue are scheduled by this Subconnittee. However, the 
existence of the cash discount provision in the Fair Credit 
Billing Act presents the banking comnunlty with one problem 
requiring immediate attention. The potential impact of this 
problem prompts the American Bankers Association to earnestly 
solicit this Subcommittee and the U.S. Congress to enact 
emergency legislation to bring relief to bankers In affected 
states. 

The problem to which w* refer is caused by the fact that 
the amount of discount offered by merchants for cash payment 
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would, in many states, b« treated as interest or a flnanc* 
charge for purposes of determining conformity of applicable 
credit card transactions with the usury or consumer loan rate 
limitation statutes □£ many states. In such states, the Cksh 
discount conteofilated by Section 167 would bring merchants 
and/or credit issuers alike Into serious violation of local 
law. 

He submit for the record a categorization of states as 
prepared by counsel for the First National Bank of HsB^hls . 
Banks in those states are put in an absolutely untenable 
position by Section 167 as the law considers a cash discount 
as interest, a finance charge or a time-price differential. 

The American Bankers Association recognizes that 
relief for this problem must be immediate. The type of 
relief is a determination that must be made by the Congress. 
There are at least three options available to the Congress. 
A decisive action would be con^lete repeal of i 167 authorizing 
cash discounts. The ABA urges strong consideration of this 
option. 

A second option would sinply be to place a suspension 
on the effective date of Section 167 until Congress has had 
an opportunity to fully study the problem. 

The third option would be that contenq^lated by Chairman 
Annunzio in Section 4 of the Fair Credit Billing Act Amendments 
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of 1975 wblcb would provid* a narrow Federal praa^tion of 
state law «a It pertains to cash discounts. This approach, 
which Is precise in granting quick relief, has conalderabla 
support fron individual bankers fearing i^ending litigation. 

However, the Anierican Bankers Association has a long 
standing policy of opposing Federal preen^tion of state law. 
He remain very sensitive to aaaociatlng with any position 
which would establish any precedent for allowing stats law 
to be preempted by Federal law. AccordingXy, we would ba 
very pleased if the Congress could arrive at a solution 
such as a repeal or a moratoriuin so that all of the issues 
involved could b« further studied. He do not believe that 
Congress should attan^t to inprove defective legislation with 
additiontd. defective legislation. 

Should the sans* of Congress be that a narrow Federal 
preemption is the beet form of relief, the aba then raquasts 
that such a preeiptlon be granted on a temporary basia (such 
as two yaars) so that the problems with cash discounts and 
usury statutes can be resolved rather than avoided. 

He cannot understate the urgency of the need for emergency 
legislation as the bankers In affected states, beginning on 
October 2B, 1975, will otherwise be subject to legal suits 
for violation of the state usury statutes. 
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T— . Do Hav A Problem Cnegrtaln, But Probably tea Probably Hot 



Alaa)ca 

Arkansas 

Colorado 

Connecticut 

Delaware 

Illinois 

Maryland 

Massachusetts 

Mississippi 

Nevada 
Hew York 
Horth Dakota 
Pennsylvania 
Tennessee 
Texas 
Virginia 
Washington 
Hi 8 cons in 



Alabama 

D.C. 
Indiana 

North Carolina 
South Dakota 



California 
Florida 

Hawaii 
Idaho 

Kentucky 

Haine 

Michigan 

Minnesota 

Missouri 

Nebraska 

New Hampshire 

New Jersey 

New Mexico 

Oklahoma 

Ohio 

Oregon 

Rhode Island 

South Carolina 

Utah 

Veznont 

Kest Virginia 

Hyomlng 



(If surcharges were prcmoted by Congress in 
the same fashion that discounts are proooted by 
Section 167, most of the states in the right 
coliauv would nove to the left.) 



Digitized byGoOgIC 



Mr. Anncnzio, Thank you very much, Mr. Larkin. 

Mr. Segall ? I ask unanimous consent that the entire statement of Mr. 
Segall be made part of the record. You can proceed in your own man- 
ner for the next 10 minutes. 

STATEMEHT OF MAUBICE SEQALL, FSESISEtn, CARD DIVISION, 
AHEEICAU EXPRESS 

Mr. Sboall. First of all, I speak to you neither as an attorney nor 
as an analyst but rather as a very practical businessman who must 
satisfactorily serve millions of customers who are also consumers and 
who also happen to be both cardholders andj in many cases, merchants 
of America. And I do this every day of my life. 

Your purpose today is to hear testimony concerning two possible 
clianges in the Fair Credit Billing Act: A prohibition against impos- 
ing surcharges on credit transactions and an exemption of cash dis- 
counts from State usury laws. We strongly endorse the surcharge 
proposal. We have reservations about the usury proposal, but we do 
agree that it is philosophically consistent with section 167(a) of the 
act. I am prepared to speak to both proposals. 

First, however, let me address one major premise underlying section 
167. This is necessary if our thoughts about the proposed amendments 
are to be fully understood. The premise — and we believe it to be 
wrong — is that the discount paid by a merchant to a card issuer is a 
direct, additional, and irrecoverable cost to the merchant. From this 
premise it follows that such a cost is necessarily pased along by the 
merchant to the consumer, resulting in higher prices. Nothing could 
be further from the truth. 

Credit transactions have existed a lot longer than credit cards. They 
existed because merchants found that in the long run they provided a 
net gain to business. Traditionally, the merchant operated his own 
credit system. In order to do so successfully, he was responsible for 
his own credit investigations. He had to worry about collections. There 
were inevitably bad debt losses. He had the expense and burden of 
billing, accounting, and data processing. He bore all postage costs. 
And, his outstanding accounts receivable always cost him the going 
price of money. 

In small business, in different times, perhaps these were not major 
problems to the average businessman. But times have changed. Studies 
show that in-house credit systems can be expensive, and a number of 
retailers — hotels, restaurants and others, both small and nationwide — ■ 
have not surprisingly abandoned them. One study of restaurants 
showed that in 3 years, there was approximately a 40-percent drop in 
in-house accounts. 

But while business may drop their own credit systems, tiiey do not 
drop credit. They have replaced their credit systems with taie or more 
card systems, "niey do this for two reasons : first, it is essential to 
offer credit ; second, the card systems cost them substantially less. And 
they no longer have all the problems I mentioned. No more bad debts. 
No more collection problems. 

Wliy is credit essential ? Because the merchant increase his gross 
sales, his margins and his ability to compete. That's another way of 
saying that he is better able to offer lower prices to all consumers. 
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So why does he turn to third party cards i Not only to save costs. 
Merchants are also immediately presented with a lai^ge number of po- 
tential new customers — those mdividuals who carry the card he has 
agreed to accept. They get new business from outsiders— people who 
dont normally live, work, or Shop in their market area. They get new 
business from cardholders who are willing to buy because of the avail- 
ability of credit, and because of the services and promotion offered by 
the card issuer. 

Let me say that again. Sales simply rise. There is the key. Far from 
bein^ an item of increased cost, the card is a potential source of sub- 
stantially reduced unit costs and increased sales. The benefits of both 
are capable of being passed on by the merchant in the form of lower 
c<Misumer prices. 

Congress did decide — out of an earnest desire to help consumers — 
that the Truth-in-Lending Act should create a climate m which there 
may be discounts for cash. Section 167 thus became law. As I under- 
stand the intent of that provision, it is fairly simple : It was designed 
to allow a merchant to reduce his price to reflect some "real saving" 
that might uniformly be identified with payment by cash. 

However, as section 3 of your bill recognizes, the concept can 
readily be abused. Section 167 permits a difference between cash price 
and other prices. It is quite possible, of course, not to reduce prices at 
all but rather simply create a difference by penalizing those people 
who try to use credit cards. As you know, proposals have been made to 
peomit precisely that type of consumer npoff. I am sure, Mr. CJhair- 
man, that you did not have tliat in mind and I do not believe that 
Congress did either. Section 3 of your proposed bill would make that 
perfectly clear by prohibiting penalties in the form of surcharges. 
First, let me repeat the obvious. We fail to see how allowing higher 
prices to be charged to card users benefits any consumer— whether or 
not he uses credit cards. Beyond this, 1 would like to explain in a little 
more detail that surcharge systems, in fact, do not reduce prices. By 
definition, they increase them. Moreover, surcharges encourage mer- 
chants to make a profit from services they do not provide; cardnolders 
already pay card issuers for these services, and surcharges can result 
in cardholders being forced to pay twice. In fact, if we examined the 
issues carefully, it should be obvious that surcharge systems cannot be 
justified, and that in fact they are potentially discriminatory, decep- 
tive, and inflationary. Let me take these points one at a time. 

Surcharge systems are potentially discriminatory. They provide an 
easy technique for a merchant to use to penalize some of his customers 
for the sake of added profits, without passing any benefit on to others. 
The reason is simple — the credit card customer is often the type of 
person from whom a small extra profit can easily be extracted at no 
risk to the merchant — but with potentially serious effects on the card 
issuer. The merchant has no incentive to minimize the surcharge; it is 
all extra profit to him. But to the card issuer, the surcharge poses a 
real threat, because excessive charges can destroy the cardholder's 
good will which is essential to the functioning of a credit card system. 
This good will may be of minimal importance to one single merchant. 
But the actions of a small number of such merchants can have dra- 
matic effects. 

The reason why the merchant can successfully impose a discrimina- 
tory price on cardholders is clear. In economic terms, a cardholder's 
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demand for a particular product at a particular time may be more 
inelastic than a cash cutwner's. He may be out o£ town without cash 
in his pocket, or without easy access to his checking account. He may 
aimply need to extend payment for a short period of time until cash is 
available. Or, as may commonly happen, he may only be able to pur- 
chase on credit, since he may not be wealthy enoujih to be able to pay 
cash for everything he needs. For any of these and other reasons, he 
may not be able to switch to cash to avoid the surcharge. And, if the 
customer comes from out of town the merchant may not care whether 
he attracts return business from that customer. For all these reasons, 
the credit card customer is a ready target for discriminatory pricing 
practices. The surcharge can be extracted, and those without large 
ready supplies of cash will the vicitims of discriminatory pricing at 
the expense of those who can always pay in cash. 

Surcharge systems are potentially deceptive. A credit card customer, 
whether or not he has cash in his pocket, can be attracted into a place 
and the low price in the window, or simply by his knowledge of com- 

Etitive prices. Once he enters, he will discover that he has been mis- 
Ld because the price for him is more. If the cardholder is "switched" 
to cash, the merchant has succeeded in trading on the card issuer's 
good will for free. 

Surcharge systems are potentially inflationary. Merchants are not 
going to lower their general prices levels so that they can impose 
surcharges. Retail prices are set in far more complicated fashion than 
that. In any event, the surcharge will simply become an added profit 
item for merchants and an additional loss to consumers. 

We are told, surcharges are still proconsumer, because they allow 
a merchant to impose the cost of accepting credit cards on those who 
get the benefit. Thus, the merchant's pricing system can supposedly be 
made more fair by using surcharges, even if there are obvious risks 
of unfair discrimination, deception, and higher overall prices. In all 
candor, I must say that this argument totally misses the point. First, 
it erroneously assumes that additional costs can be associated with 
credit card acceptance by merchants. Although merchants do, of 
course, ordinarily pay a discount to card issuers to pay for the variety 
of services offered to merchants in connection with card plans, this 
discount cannot automatically be identified as a cost which should be 
passed on to card users. 

I will summarize by saying this, I would be more than pleased to 
answer any questions in connection with how merchants, restaurant 
people, hotel people all over the world feel about paying a discount 
for the privilege of accepting, for example, the American Express 
Card. 

In the final analysis, they don't give away anything for nothing. 

Mr. Annunzto. Mr. Dillon y I ask unanimous consent that his mi- 
tire statement be inserted in the record. 

STATEMENT OP JOHN DILLON, EXECUTIVE VICE YKESLDYST, 
NATIONAL BANEAHERICABD 

Mr. Dtllon. Thank you, Mr. Chairman. In the interest of time, I 
would like to simply state that the first roughly two-thirds of my oral 
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presentation has to do with being absolutely supportive of the stand 
taken by the chairman and by some of my colleagues who preceded me 
in prohibiting the prohibition of the surcharge. So rather than to re- 
enter a lot of same arguments for that prohibition I will just refer to 
the record and go on into my statement. 

National BankAmericard Inc. and its membership of more than 
6,000 commercial and mutual savings bank, with over 15,000 offices, 
operate a bank card system throughout the United States using the 
service marks "BankAmericard" and "Blue, White and Gold Bands" 
design. The system also operates internationally through foreign 
banks located in various parts of the world. As of the end of 1974, the 
BankAmericard system in the United States had approximately 29 
million cardholders using nearly 18 million accounts with aggregate 
outstanding balances of $3.86 billion. In the United States the Bank- 
Americard is accepted by over 700,000 merchants at over 1 million 
merchant outlets. 

Last year, Congress passed and the President signed into law the 
Fair Credit Billing amendments to the Truth-in-Lending Act. Sec- 
tion 167 bars issuers of credit cards from entering into agreements 
with merchants which prohibit the merchant from offering a dis- 
count to consumers to induce them to pay by cash, check or similar 
means, rather than a credit card; and declares that any such dis- 
count will not constitute a finance charge for purposes of the basic dis- 
closure requirements of the Truth-in-Lending Act so long as the 
discount does not exceed 5 percent. NBI noted its concerns with these 
provisions in statements filed with the Subcommittee on Consumer Af- 
fairs of the Senate Committee on Banking, Housing and Urban Af- 
fairs at the time the bill was under consitJeration, and later with the 
Federal Reserve Board in response to proposed regulations to im- 
plement the act. We believe then, as we do now, that by focusing 
upon but one of the many costs that are incurred by merchants as 
an incident to their engaging in business and by focusing upon but 
one segment of the consumer population for adverse price differen- 
tials; by failing to take into account any of the benefits that accrue 
to merchants who honor credit cards; and by failing to give effect 
to the spirit of the Truth-in-Lending Act by isolating this one form 
of finance charge for exemption from disclosure, these provisions 
unfairly discriminate against credit card issuers and the vast num- 
ber of consumers who use such cards. 

Consideration is now being given to the enactment of H.R. 10209. 
This bill would, among other things, limit the scope of section 167 
to reductions from the tag or posted price at which merchants other- 
wise offer goods and services, and would prohibit the assessment by 
merchants of surcharges in connection with credit card transactions. 
NBI strongly supports those provisions of the bill which would 
prohibit the imposition of surcharges upon consumers who desire to 
pay for goods and services by the use of a credit card rather than by 
cash or check. 

In addition, we submit that merchants do not have the capability 
of determining the real cost of participation in a credit card pro- 
gram, which determination must necessarily take into consideration, 
not only the discount payable by the merchant upon a credit card trans- 
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action, but also the costs attributable to payment mediums other than 
credit cards, and the advantages which accrue to merchants by their 
adoption of credit card plans, such as higher sales volume. We submit 
that the general assumption of proponents of surcharges that there are 
no costs incident to the acceptance of cash or checks is fallacious. 

As a result, we believe it naive to assume that merchants would 
impose surcharges solely to recover aditjonal costs incurred as a result 
of their participation in a credit card plan and that the cash prices 
of merchants would be reduced accordingly. Rather, we believe that 
the surcharge is more likely to be used by the merchant for the pur- 
pose of obtaming aditional funds from those consumers who use credit 
rather than cash. We fail to see how the consumer will benefit from 
this practice. 

We are also concerned about the inherent inconsistency with the 
Truth-in-Lending Act of allowing merchants to impose surcharges 
without a concurrent disclosure obligation. The Truth-in-Lending 
Act was enacted because the Congres believed that meaningful dis- 
closure of credit terms would enable the consumer to more readily com- 
pare the various credit terms available and thereby avoid the unin- 
formed use of credit. Under the provisions of that act, a merchant is 
required to disclose to the consumer the amount of any surcharge 
which is assessed in connection with a credit card transaction includ- 
ing the annual percentage rate equivalent thereof. In this connection, a 
surcharge of 5 percent would amount to an annualized finance charge 
rate of 60 percent, a rate which is substantially greater than the 18 
percent rate generally assessed by banks in connection with their 
credit card programs. We do not believe there exists any justiBcation 
whatsoever for enabling merchants to offer consumers credit alterna- 
tives, with respect to which the applicable rates of finance charge may 
differ by as much as 60 percent, without requiring the disclosure to 
consumers of that fact. 

Although supporting those provisions relating to surcharges. NBI 
is unable to support that section of the bill which would preempt both 
credit card issuers and merchants from State laws regulating the maxi- 
mum rate of finance charges, where discounts offered pursuant to sec- 
tion 167 may fall within the scope of such laws. Traditionally, the 
establishment of rate ceilings in credit transactions has been a matter 
of State law and we believe it should remain so. We reject the assump- 
tion the the entry of Congress into the field of credit rate regulation is 
warranted. If States wish to encourage merchant discounts by exempt- 
ing such transactions from their usury laws, that should be left to 
them. 

Nevertheless, as a result of the bar placed upon the power of banks 
which participate in credit card programs to prohibit merchants from 
granting discounts, Confrress has exposed l^nks in many States to 
substantial contingent liabilities arising from the possible violation of 
those States' usury laws. Banks no longer are able to control the offer- 
ing by merchants of discounts, the amounts thereof, their availability 
to all consumers, or the proper disclosure by merchants of that avail- 
ability. Since the exposure of banks to liability under State law in 
these instances results from the enactment by Congress of section 167, 
we believe it incumbent upon Congress to amend that section to pro- 
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vide a limited exemption for card issuers from the application of 
State usury laws. Sucii amendment should not, however, exclude from 
tiie application of State usury laws, sellers who offer such discounts. 
Only m this manner can the States retain their authority over the 
establishment of finance charge rates, as has historically "been their 
role, with the Federal Government's incursion in this area being lim- 
ited to providing an exception for those credit card issuers who do not 
extend the credit with respect to which their exposure under State 
law arises, and whose ability to protect themselves by contract has been 
precluded by Federal legislation. 

Thank you very much, Mr. Chairman. 

Mr. Annttnzio. Thank you, Mr. Dillon. 

Now, well hear from Mr. Maw. I ask unanimous consent that your 
entire statement be made part of the record, and you may proceed in 
your own manner, for 10 minutes. 

STATEXEin OT MICHAEL B. HAW, OENEEAL COUNSEL, DTTEB- 
BANK CABS ASSOCIATION 

Mr. Maw. Mr. Chairman, members of the subcommittee, I would 
like to thank you for the opportunity to appear before you this morn- 
ing in order to discuss the very important issue of surcharges, 

1 am Michael B. Maw, secretary and counsel of Interbank Card 
Association. The over 7,000 banks which are members and affiliates of 
Interbank offer the Master Charge card to more than 34 miUion con- 
sumer in the United States alone, and offer acceptance of the card to 
OTOr 800,000 U.S. merchants which have over 1,200,000 outlets. Our 
member banks are offering a service which has been enthusiastically 
embraced by consumers and merchants, as witnessed by the rapid ex- 
pansion of Master Charge since the founding of Interbank in No- 
vember 1966. 

Now, Mr. Chairman, I'm leaving my written comments in the rec- 
ord. I would like to say that Intei^nk supports H.R. 10209. We sup- 
port your proposal to outlaw surcharges, and we support your pro- 
posal for relief from State laws. We'll take it as it is. We might have 
written it a little differently if we had been the authors, but we'll take 
what we've got. 

This morning I would like to highlight a few parts of my formal 
statement. Such as our survey. It's the first consumer survey anybody 
has done to consumer attitudes to surcharges and discounts. Briefly 
stating, we found approximately 70 percent of present card users, the 
affluent card users, would switch from credit card use to using cash 
if they were confronted by a surcharge. As your comments were clear 
in your introduction of the bill, nobody likes a surcharge, not even a 
politician. No one wants to vote in favor of a surcharge. It's best to 
be on the side of discounts. 

We also have prepared an analysis. As far as we're aware, no one 
has put down in balance sheet form showing you what the costs are. 
We think these facts about discounts may surprise you. They are in 
there, and we're not fighting the discount today. But our facts clearly 
show that it is the affluent who benefit from surcharge. And it is par- 
ticularly harmful to the vast majority of consumers; and also, as you 
can guess, it's not helpful to the card issuers as an industry. 
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We dis^ree with the suggestion that a two-tier price limit would 
occur. There has never been a two-tier price limit in history anywhere 
at any time. The only example ever raised had some discussion to do 
with a time price doctrine and did not involve third-party credit. The 
suggestion was made first by Professor Jaffe of Prmceton, and was 
attacked in the plaintiff's case in Philadelphia. I have not read the 
entire testimony, but I do have the brief of the defendants, if the 
committee wants to see it, where the underlying theories were pretty 
well torn to pieces, or at least that is what the defendant said. 

We would also like to point out that there is a very significant cost 
to using cash. Possibly it costs more to use cash than it costs to use 
a credit card. These studies are very preliminair. No one has ever done 
yet the preliminary study. I understand my colleagues from National 
BankAmericard are now conducting such a study. The cost of bad 
checks in the United States today is over a billion dollars which is 
far more than the cost of aU discounts paid on bank cards; far more. 

A couple of other comments. We do make one recommendation yet 
to this bill. Consumers right now, we feel are most likely to encounter 
an offer of discount from a less than reputable merchant. We would 
suggest that the committee consider the desirability of providing some 
warning to the consumers when offered a discount, that the consumer 
is likely to lose the benefits of section 170 of the Truth-in-Lending Act 
which permit many to raise certain claims and defenses in the case of 
the dispute with a merchant. 

We believe this would be helpful to consumers. We disagree with 
the Consumers Union suggesting that we should pay for the cost of 
notifying merchants about various things. We would be glad to notify 
merchants if they would like to put up the money, and we would be 
glad to notify merchants if the Congress would like to put up the 
money. But we don't want to pay it out of our own pocketa 

The gentleman from Amco was complaining about the costof credit 
cards. I think it would be an excellent case study of the profitability 
of credit cards. 

Thank you very much, Mr. Chairman. 

Mr. Annunzio. Thank you very much. 

Now, Mr. Gewirtz and Mr. KoU, will you please take seats in the 
front panel f 

I am going to allow all of the members to ask questions. But I am 
going to make a statement to Mr. Grewirtz. 

Although you have taken an opposite position on this surcharge 
issue, I want you to know that I admire and respect Consumers Union 
for its important and successful work for consumers. 

And although we have a difference of opinion here today, I hope 
you recall that I strongly supported the Consumers Union in its ef- 
forts to make the Federal Reserve Board disclose interest rates. 

Indeed, on this issue I commend the Consumers Union for its 
planned efforts to launch a major campaign to persuade merchants 
to offer cash discounts. 

So I find myself today in disagreement, honest differences. I listened 
attentively to your remarks, your good statement, but you haven't per- 
suaded me and I just want to lay the cards on the table. 

Mr. Gewirtz. I appreciate that ; and while we are disappointed that 
in this case we don't agree, we appreciate all the work that you have 
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done for consumers and we hope that you will and expect that you 
will continue to do that. 

Mr. Annunzio. I hope after we mark up this legislation and we find 
the benefits under this legislation without tJie surcharge, that the 
Consimiers Union will also reflect that attitude. 1 am not goinp- »" 
take too much time. 

But Mr. Wylie and I were both members of the conference commit- 
tee when this section was adopted. I can remember the little room we 
sat in on the Senate side, and the hours that we spent and we worked 
hard to get this discount provision. 

And if I am wrong, I want Mr. Wylie to correct me — never once was 
the question of surcharge raised because had it been raised or had it 
been in the record or anywhere, I would have jumped through the 
ceiliiLg because I always am a very practical man. 

I aEo represented a district that had the world's largest retail center 
and I know what goes on. So that in this particular situation really 
there are no winners because when you go into a department store, 
a shirt is advertised for $10, you get a cash discount so it comes to 
$9.50, you add the 5 percent and it comes out to $10.50; the shirt is 
never sold for 10 bucks to begin with under the circumstances. 

But then like Mr. Segalf and Mr. Larkin brought out and Mr. 
Dillon, you see this 1^ becomes 8 percent and then the additional 5 
percent and it goes on and on, and you wind up with 40, 50, or 60 per- 
cent interest rates. 

But I do want to stick to the subject matter. You know I went to 
the Rules Committee the other day, and here we are discussing truth- 
in-leasing and some Member of Congress brings up RESPA, which 
took up all the conversation. 

I mean, you have got to stick to the issue. My purpose here in advo- 
cating truth-in -leasing or truth -in-lending and fighting for the 
garnishment section in this truth-in-lending bill was that I did not 
want to set prices. 

I just wanted the people to know how much they were paying, what 
the contract says, the fme print, and we must not lose sight of that, 
that we are here today for the purposes of eliminating the surcharge 
and that ig all my bill does. 

We don't touch the other sections, the discount section in the bill. 
I have no questions. 

I am just grateful that all of you are here. And from time to time 
we find ourselves in disagreement and many times we find ourselves 
in agreement. 

I know Mr. Dillon has been here before, and I hope that when we 
get through today, that in the middle of the road some witnesses don't 
have a change of heart. 

I have had witnesses appear before me who would endorse some- 
thing and then after it came out of the full committee, they were 
very displeased and they take the legislation on the floor of the House 
and vou don't get anywhere. 

We try to do the best we can, and we do have a wonderful relation- 
ship with the Republican members and the majority members. We are 
trying to do a job for the consumers the best we know how. 

Mr. Wtlie. I will confirm that I was on that conference committee 
with you and what we attempted to do and we wrote this Truth-in- 



DigilizedbyGoOglC 



m 

Lending: bill into another omnibus bill, but the qneation arose — what 
if somebody comes in and he sajs, "I would like to buy this product 
for $100," and he says, "What if I pay $40 with cash?" 

And the person selling the item says, "You can have it for $96 if 
you pay cash." 

Now, that is what we were trying to exclude that from the Truth-in- 
Lending law and why should it be in there in the first place, because 
it is not an additional charge, and to say that the word "surcharge" 
and the word "discount" are synonymous, makes us all look like fools 
in my judgment. 

I went to law school, too, a discount gays in Black's law dictionary 
that it is something less. It is a deduction from a gross sum. 

A surcharge is an exaction or an impost or something beyond an 
exact sum. 

Now, I don't know why we have to be here. And when we talk about 
a two-tier pricing system, that complicates the problem all over again. 

It would be a three-tier pricing system really. There is $100 for the 
posted price. There is $96 for a discount if he wants to pay cash, or 
there is $104 if he uses the credit card or uses some sort of credit. 

So that is really three-tier pricing in my judgment. But it seems to 
me, and I will ask anyone of the panel to commentj that really all we 
need to do — and as I say, I cannot imderstand how we ever got into 
this question of whether a discount is a surcharge. It is just beyond my 
comprehension, really. 

But in this bill, so that there will be no apprehension in anybody's 
mind, all we need to do is define "discount." It says "from the regular 
price." Maybe we ought to say "regular advertised price," or "regular 
posted price," so that the price won't be a figment of somebody's imag- 
ination and so everybody will know what the price is and use the same 
word down here under "surcharge." 

Then I will ask all of you why on lines 21 don't we strike out the 
words "not in excess of 5 percent." I don't know why that was added 
in the first place and it should s^ "not withstanding any other provi- 
sions of this title, any discount offered shall not be considered a miance 
charge." 

That was just something that Senator Proxmire pulled out of the 
air during the conference, I guess. And we were trying to get the bill 
out and that sort of thing. 

So that should be included. And then just one other thing. Does 
anybody have any comment on striking that language out of fine 21 ? 

Mr. Gewtrtz. I, too, don't know where the 5 percent figure came 
from. 

Mr. Wtlie. It doesn't mean anything. What makes a difference 
if he advertises it for $100 and the man says, "I would like to pay 
cash for it," if he sells it for $90 or $95 ! 

Mr. Maw, I like your suggestion and I invite your attention to 
section 127 in the Tnith-in-I«nding Act where there is an exemption 
for calculating APR's when minimum amounts are involved. 

If our purpose is disclosure for the consumer there is no reason 
any more for suggesting that finance charges or discounts or anything 
el^ under certain amounts cannot be calculated. 

Your discount should not be a finance charge. I think you should 
look at that section. 
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Mr. Wtlie. What we are really talking about in section 20 is 
whether we are going to preempt state laws with respect to usury. 

I think that all we need to do — somebody had some language here, 
but isn't all we need to do is to put the words "and usur^' after the 
word "information" and usury laws ? 

Mr. Gewirtz. The language that is in the Annunzio proposal is 
drawn from section III of the Truth-in-Lending Act which establishes 
tie general rule that you don't preempt; and in that verbiage that is 
word for word. And so I think it would be beat to keep it that way. 

Mr. Wylie. Mr. Larkin, please explan how the offering of a cadi 
discount will violate a State usury law. 

Mr. Lakkin. Well, the construction can be made that there is a 
differential between a cash price and a credit price and if the card 
issuer is charging a certain percent, a certain rate of interest and then 
an additional amount is deemed by State law to be the result of the 
differential whether it is 1, 2, or 3 percent, if the card issuing entity 
is charging at the legal usury limit, then adding that 1 or 2 or 3 or 4 
percent, that would represent the equivalent, the difference between 
the cash and the credit price, they would add that to the, say 18 per- 
cent and you would be up to 22 percent and you would be over the 
State law. It would be a combination of two rates. 

Mr. Wtlie. I appreciate what you are saying and I know it is your 
business and you know it and you are a very intelligent man, but 
frankly that sounds like double talk to me. 

If a usury law of a State is 8 percent above the stated price and 
there is a discount to the cash customer below a stated price which 
must be at not more than the 8 percent level to begin with, how could 
that violate the State usury law f 

Mr. Lakkin. You get into a case for the lawyer where the argument 
would be made that this difference between cash and credit price rep- 
resents an interest differential. 

You make a very pragmatic viewpoint that this is a discount and has 
nothing to do with inteerst. 

We fear, in many States, that there are those lawyers that will con- 
strue that it is a differential, a finance charge that can be expressed in 
terms ofpercent — — 

Mrs. Fenwick. The problem is that the State has decided to make 
it a legal matter that any discount you get for paying cash is evidence 
of a credit charge. 

Now, if Uiey had not conceived of that, it would not come under 
usury at all. 

Suppose the merchant wants to give a discount for cash because he 
likes cash. 

I am really shocked by one phrase here where we have "The bar 
placed upon the power of banks to prohibit merchants from grant- 
ing discounts." 

How did they get that power ? 

What the consumer needs are discounts. 

I can understand what you are saying and how usury could be 
dragged into it because the States have chosen to do so. But the point 
is it was ridiculous to do it. 

We have before us a law which amazingly considers any cash dis- 
count as a form of credit. 
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Mr. Wtlie. All we have to do is say this preempts the State usury 
law and that is what we are going to do. 

Mr, Hodges, what happens if a merchant wants to offer a discount 
of more than 5 percent ? 

Mr, HoDOES. I think that is the void in this whole thing. 

In section 167, as it now reads, and in your proposal, the banks are 
left hanging out. Your proposal does not cover if he does offer one in 
excess of that and yet we are precluded by 167(a) from prohibiting 
him from offering a discount in excess of that. 

Mr. Wtlie. So we ought to strike out that language. 

Mr. Hotkjes. I think those exact words should be inserted in (a) 
after the word "discount" so that card issuers may have a chance to 
prohibit their merchants from offering discounts in excess of 6 percent. 

Mrs. Fenwick. Why? Suppose they want to offer 10 percent? 

Mr. Hodges. Either that or you will have to change (b) or (c) to 
exempt us all the way because we are still left hanging out under State 
law that would say that that discount would be usury. 

Mr. Wtlie. OK. We are going to strike out the words "not in excess 
of 6 percent" and then insert the language "and usury laws." 

Mr. HoDOES. But may I suggest that the way (c) now reads, it refers 
to 167(b). It says any discount offered under section 167 (b). 

Mr. Wtlie. Take "5 percent" out of both places. 

Mr. Annunzio. Those are technical changes and when you take it 
out of one, it automatically comes out of the other. 

Mr, Larkin. Mrs. Fenwick, I think, has been misinformed and I 
think it was in this statement of Consumers Union where it says "His- 
torically, however, the major credit card issuers have prohibited mer- 
chants from instituting any system of price discounts for cash 
payment." 

Mrs. Fenwick. I was talking about the statement of John Dillon on 
page 5. 

"Nevertheless, as a result of the bar placed upon the power of banks 
which participate in credit card programs to prohibit them from 
granting discounts." 

Mr. IIarkik-. ok. But the point is that we have no such agreements 
in our contracts. We do about 10 percent of the Nation's business. Our 
competitors in California do 10 percent. So there is one s^ment that 
does not have any such prohibition, 

Mrs. Fenics. If I was misled, then it was by Mr. Dillon in his testi- 
monv on page 5. [Lauchter.] 

Mr. Wylte. I would like to just pose a question. I think that some- 
how we need either to say something in this bill or give some instruc- 
tions to the Federal Reserve Board which is going to promulgate the' 
rules as to how the merchant should advertise his stated price or how 
he should advertise the price of the it«m so that the customer will know 
that he is getting a discount when he goes to pay cash. 

Would you like to comment on that? 

Mr. Gewirtz. I dont have in fnMit of me the rules and regulations 
that already have been promulgated, but the Federal Reserve Board 
was quite imaginative, I think, and very careful in proposing already — 
in already providing that if you have an advertisement, you must pro- 
vide it and you must notify it. I think that is an essential protection 
because no one wants to have this system used to mislead consumers, 
lean furnish that to your office afterwards. 
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Mr. Wyije. I think the main thing we need to do is be sure there 
is a stated proposed price. Once you start from that position, then your 
don't have any problem. And you say that is the regulations which 
thOT are proposing ? 

Mr, Gewiktz. Yes. 

Mr. Maw. You might consider the desirability of including in the 
regulations a warning to the consumer that acceptance of the discount 
meuis he forfeits the rights under section 170 of the act and an^ 
rif^ts he may have under any prohibition under State law. That is 
the tradeoff for the discount if the consumer loses a right to protest 
later if the goods are shoddy or defective. Under the Truth-in-Lending 
Act, now, if goods are shoddy or defective, you can complain later 
on. In other words, you have some time to look things over. There are 
some restrictions on that, but that is a generalization. If you pay cash, 
your cash is pone out of the pocket; and if things haven^t worted out 
correctly, it is too late. You have to sue the merchant and that is the 
hard way of doing it. 

Mr. Wtlie. I understand what you are saying, but this goes ba«k 
to the old saying, "T^t the buyer beware." We nave gone the addi- 
tional step where a pei-son uses a credit card now and we have made 
the credit card holder a holder in due course not only against the mer- 
chant, but against the credit card company. I mean we have repealed 
the idea of the holder in due course so he can go back two steps. 

Mr. Maw. Obviously the merchant who is engaging in less than ethi- 
cal practices will do everything he can to encourage people to iiay cash 
so he can fly that knife mther than accepting credit cards which may 
have some resource. 

Mr. Wtlie. I think there is a little difference between buying some- 
thing on credit and paying cash for it. And I don't know that we 
should say that the person who buys something and pays for it by 
cash necessarily has to take a defective item without a warning or any- 
thing like this. But I think there is a little different standard or t^t 
there. Should we put that in the report, then, and suggest to the Fed- 
eral Reserve Boanl that they make some statement along that line? 

Mr, Maw. That could be shown in the report. 

Mr. Wtlie. Wg want the report to show that if a person buvs some- 
thing for cash and he gets a discount, that that doesn't mean he gives 
up all his rights to go back again, that merchant, for a defective item 
or something like that. 

Mr. Gewirtz, I think what Mr. Maw has suggested, if I understand 
him, and this is an old argument that they have been making, and is 
really more detailed than that. They want to have this committee re- 
quire every store to give out a piece of paper to a cash customer say- 
ing, "Your 170 rights that you would have if you paid by credit card, 
you dont have when you are paying by cash. I think that is what you 
were suggesting, weren't, you, Mr. Maw ? 

Mr. Maw, We are asking that that merchant has to post a sign 
that says. "I give discounts of 5 pereent for all credit card trans- 
actions." We are asking for a little P.S. on the bottom ; "By the way, 
if you happen to accept my discount, you lose any rights you have 
under Federal or State laws as a holder." But you are enticing the 
consumer into something and he ought to be fairly warned that if he 
does it, he la going to lose something. It is a trade-off. Let him make 
the decision which way he wants to go. 
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Mr. Seoall. I wonder if I could speak to the question of eliminating 
the 5 percent and in effect say that a retailer or restaurant may have 
the option of saying that if he pays cash, we will take 15 or 20 per- 
cent off the price. My objection to that particular issue is that it 
identifies a presumed discount cost with the use of a piece of plastic. 
I get very uptight about that because I remember, for example, I used 
to put up very large discount stores and very large parking lots, very 
expensive parking lots, and I used to put them in highly dense areas, 
I used to have many customers who used to walk to my stores. Should 
I tell those customers who walk to my store that I will give them a 
10 or 15 percent discount versus the person who drove and parked their 
car and used my very expensive well-lit, well-maintained parking lot? 
What about those people who dont use my bathrooms? Should I 
charge them ? 

Now Uiat may sound facetious, but it isn't. So that is the reason why, 
to be fair about it. I don't even accept the idea that there is a cost in 
excess of cash. 

But, granted, you have passed that legislation. But I think it is 
unfair to identify and allow a merchant to presume a cost that is totally 
out of proportion even if it were there. 

Mr. Wtlie. In connection with that, isnt there some administra- 
tive cost for the paperwork necessary to use a credit card ! 

Mr. Seoall. There most certainly is. I would hate to tell you what 
I lose in bad checks. Mrs. Fenwick expressed a surprise when that 
bill dollar came up. 

Mr. Wylie. Are most of your credit card transactions paid for by 
check ! 
Mr. Seoall. No. 

Mr. Wtlie. They go into the store and pay cash for it. 
Mr. Sfxiall. Let me explain what happens. 

Mr. Wylie. I get a bill at the end of the month, and I write a check 
for it. I send the issuer that check. 

Mr. Seoall. I used to be with the J. C. Penney Co., and I used to run 
some very large stores. And one of my very major costs was bad checks 
that I would get from a customer at point of sale, at point of sale. And 
by the way, that is only one item. I dont want to get hung up on bad 
checks. That is only one item. 

Mr. Maw. May I respond to that, please. We are talking about a 
credit card customer. What does a credit card customer cost the mer- 
chant ? And that you are saying is this cash discount, plus some proces- 
sing costs. 

The other question is : What does the customer have to pay t Is there 
an equivalent for the cash cu8t<mier! What my colleague is saying is. 
that there is an identifiable cost to processing a cash customer, which 
is analogous to the discount. The question has been raised, although the 
economic study hasn't been done, but the suggestion is that it may cost 
the merchant more to service a cash cu8t(»ner than it costs the merchant 
to service a credit customer. A study is being done, sir, and I call your 
attention to bad checks, check verification, ^-ersus counterfeit, theft, 
embezzlement. 

Mr. Gewibtz, I am somewhat outnumbered here, so I may have to 
talk up more frankly than I should. But I want to get my view on this 
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issue in. It may be that some stores don't want to do this, only want to 
give a 2 or 3 percent discount or no discount at all. It may be that Mr. 
S^;all is right, that for some stores it makes no sense. The point of all 
this is that if a store wants to give this cash savings to customers, they 
should be allowed to do it. And what the credit card companies have 
been tiying to do is to prevent the store frun doing it. 

So all we are talking about is freeing things up without artificial 
ceilings or artificial limits on what a discount can oe. 

Let the store decide how much it means to him and how much less 
he wants to charge the cash customer. 

Mr, Anxuxzio, Mr. Wylie, yourtimeisup. 

Mr. Wylie, Thank you very much. 

Mr. Anntjnzio. Mrs. Fenwick? 

Mrs. Fenwick. There are four ways of doing it now, I think. First, 
there is cash; second, there is payment by check; third, the charge 
account and the charge account has two types: with one account you 
pay within 30 days perhaps with a discount for 10-day payment, with 
the other you pay a certain interest on the charge after a certain date. 
And the fourth one is the credit card. I think credit cards are great. 
I have nothing against credit card companies or banks or anybody that 
gives a customer a fair shake. I have no credit cards, except telephone 
credit cards, so I am not used to dealing with them ; but I think they 
are terrific. 

However, T do feel that when a store wants to say "No checks — cash 
or credit card," they have a perfect right to do so. There are several 
points that have struck me. Here we have discussed maintaining the 
vitality of the credit card industry. I am not against it, but this is 
not our particular job in this bill. I think it is wonderful to have vital 
industries of all kinds, paying taxes, but it is not our purpose to ad- 
dress that issue here. 

The real problem before us is that the costs of any transaction are 
going to be paid by the customer — whether it is credit cards, or the 
problem of checks, or charge accounts that the collection agencies have 
to get into — it is the customer in the long run that stands for it all. The 
only thing wo are trying to do here is to make it equitable. 

I never approved of the Fair Trade Act, I was consumer director in 
New Jersey. We had fair trade there; and right across the river you 
conld buy a radio for less than you could in New Jersey. This is the 
problem we have gotten into in this country. We like the laws giving 
discounts, some form of evidence of what it costs to have credit. The 
real point is freedom of choice — for the consumer and for the company. 
One company may not like chet^s, if it prefers cash, that is its 



In short, I think we ought to free up the whole system, allowing 
those stores that want to give discounts to give discounts, allowing 
people who like credit cards to use their credit cards. 

I certainly would be against a surcharge. I am sorry. I can't go 
alon^ with that. The professors who advocate these things don't under- 
stand the psychological impact of a surcharge. 

Mr. AiTNTTifzio. Mrs. Fenwick, I hate doing this, but I must tell you 
that the parliamentary situation I find myself in happens to a chair- 
Taaa, There are 10 more minutes left on the floor of the House and thwi 
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we won't be able to meet until Tuesday. I have a quorum now to mark 
up this bill. Would you be willing to do that t 

Mrs. Fenwick. Absolutely. 

[Discussion off the record.] 

Mr. Anncnzio. Mrs. Fenwick, you can proceed with your question- 
ing now. 

Mr. Maw. Mr. Chairman, I would like to just introduce a side 
comment. 

There are a couple other problems perhaps not as serious as the 
surcharge issue and we hope you will hold hearings on other subjects. 

In particular we would like to invite your attention to the descrip- 
tion of transaction provisions which are very much a problem because 
all the leadtime is gone. It is going to take us a long time. And if 
there should be change and we believe there should be, we would like 
you to invite our attention to that for action as soon as possible. 

Also, we have a severe problem with creditors and consumers be- 
cause when we ask for advice from the Federal Reserve on how to obey 
the law, nobody tells us how to obey the law with any force that 
stands up in court. 

It was introduced in the Senate last week r^arding 1927, to give the 
same powers to the Federal Reserve staff or members thereof 

Mr. Annunzio, If it is not asking to much, I want you to continue 
to talk but I would appreciate, from any one of the witnesses, at any 
time, your personal comments on this entire legidation wherever im- 
provements can be made. 

Mrs. Fenwick. Let me comment on that. 

I couldn't agree with you more, and what we have been trying to 
do in some of the Banking Committee hearings is to try to arrange it 
so that when a Federal agencv is asked for advice and gives out an 
advisory opinion and that advice is followed in good faith, the perscm 
who asks for advice will be protected from legal action. I introduced a 
bill in April — H.R. 6406 — that would offer this protection when firms 
complied in good faith with agency advice. We need this because we 
have chaos now. 

We have small businesses asking for informaticm from the Federal 
Trade Commission on these regulations. Those small bu^nessee cant 
afford corporation counsel and they go to the Commis^on and say : 
"Is this a proper contract?" The Agency says "Yes" and then there 
is a disclaimer at the bottom saying "5iis won't cover you under certain 
circumstances," 

I think this ought to be an established put of Government practice 
since we have become so tremendously 

Mrs. Sfellman. I don't know what it would require to do that, but 
whatever is reauired, let's do it. 

Mr. Maw. What it is based (Hi is under the National Defease Act 
of 1943 all it says is that you name certain pe<^1e and you say they 
have the authority to speak on behalf of. uid this is really it. 

Mrs. Sfet.'.man. Way back in the 1930*8 when I worked with the 
Fair Labor Standards Act, the attorneys would re^ond to the people 
when thev inquired whether they were covered by Fair Labor assist- 
ance by citin^r section 238B4, paragraph 6, sentence 3, which really 
tells them nothing. 
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I got so tired of having thoee letters come across mj desk that I 
told the Admimstrator I was going to start taking care of that kind 
of correspondence and would tell people whether they were or were 
not covered in language they could understand. 

I also said to the Administrator that we needed Mie more step. 
After we told the people where they stood and when they followed the 
directiv&s we gave them, and if they were not in error, we would not 
prosecute them. We would defend them and we stated that. 

The Administrator left and went out to New York. I understand 
chaos broke out because the next Administrator did not follow the same 
policy. 

And so I think that this is terribly important and we will do that. 

Mr. Annunzio. There is a Mr. Hodges in the audience that wants 
to make a statement. 

Very well. Proceed. 

Mr. HoDOEs, I wanted to mention before the committee takes the 
5 percent out of the section, that we have heard a lot of talk about 
the purpose of just letting the consumer do what he wants to but it 
is 167{a) that actually frees the merchant to offer discounts and (b) 
merely permits him to offer discounts up to 5 percent without having 
to disclose that under the Truth- in-Lendmg Act. 

And if that were taken out, although it might make my job as 
a banker easier, I think that it would be permitting merchants to 
extract enormous financial charges without disclosing the fact to the 
consumer. 

Mrs, Fenwick. But don't you think that when there is a ticket 
price, Or advertised price, the merchant certainly isnt going to want 
to advertise a high price in order to catch people with crtrait cards. 
He is going to put his advertised price as low as he can ctnnpetitively. 
I don't think that is the danger. 

Mr. Wtlie. What he is talking^ about is whether he is properly 
disclosing under the truth-in-lending law if for example it 18 in 
excess of 10 percent over. 

But what we propose to do here is to define the word "discount." 
And the confusion arose because discount and surcharge were being 
used interchangeably. 

We are not talking about any additional cost. 

But if we say with respect to any sales transaction any discount 
offered by the seller for tiie purpose doesn't have to be disclosed, I 
don't see how that could be more clear, 

Mrs. Fenwick. With the ^tem we have now, there are stores that 
have charge accounts and give you a 7-percent discount for paying 
the day you buy it if you pay with cash. 

I don't know whether they have credit cards or not because I have 
never tried to use one there. 

Mr. Hodges. But today under this bill as it now reads they would 
have to disclose that 7 percent to the consumer is a finance charge. 

Mrs. Fenwick. But that Is because the State laws have said that this 
is for the cost of credit. You see, that is — the State laws have messed 
it up. 

Mr. Wti.ie. I know what you're talking about. But if we take the 
bill here which sees a reduction from the regular price. Discount means 
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a reduction from the regular price. Now I don't think there would be 
any confusion on that score. And then down on line 20 of page 2 if we 
add the language after the word quote "they" unquote "that charge or 
on the "harge for credit and the usury laws of any State or the laws 
of any Stat« relation to disclosure of 4." Won't that take care of your 
problem ? 

Mr. Maw. Excuse me. The legal point is that the act itself does not 
define what is a "price." The regulations do. The regulations talk in 
t«nns of any charge in addition to the cash price. Now, we have been 
very careful 

Mr. Wtlik. But you use the word "addition." 

Mr. Maw. In other words the purpose of the Truth-in-Lending Act 
was to get around every device possible for the merchant to perpetrate 
any fraud on the consumer. So it used the term "cash prices.'' Now, we 
have been urging that you don't use the tenn "cash prices" here be- 
cause that is a contradiction in terms. We support your suggestion, 
Mr. Wylie, to use the term "posed prices" which, we understandj is not 
the same as "cash price" because that would be an impossibility be- 
cause you can't have a discount from cash for a cash price. 

Mr, Gewritz, I don't think this proposal of yours implicates large 
(questions in the Truth-in-Lending Act but it's limited to this kind of 
situation where a discount to cash payment — all you're suggesting is : 
Why should it be limited to 5 percent? 

Mr. Wylie, Well, we'll explain it in the report at least. 

Mr. Maw, The difficulty we're ninning into is because of the prob- 
lems which are now in the act and we're trying to get around a prob- 
lem that is in the act, the Truth-in-Lending Act, any addition includ- 
ing a discount in order to avoid certain pricing practices. 

Mr. Wyiae. Then, you're saying we ought to make an amendment to 
the Truth-in-Lending Act which would make it 

Mr. Maw. No. What you have written down accomplishes what you 
have said you wanted to do. The difficulty is that the judges sitting on 
the case won't go by the posed price but will make their determination 
on the basis of the price which the cash commerce could get in order 
to define what is usury. But you have solved that problem in your own 
way here, I think you have solved the problem. And so I think it's 
enough for our purpose and what we're facing next October 28 if we 
can find another committee person, 

Mr. Roll. I think the legislation is going to be talked about this 
afternoon in a way that Atlantic Richfield has taken opposition to. But 
just on a narrow point I think you might want to get some considera- 
tions to the concept of "regular pricing" which appears in your bill 
10209, I find it difficult to know what a regular price is. And I think, 
I just think that you ought to be giving some consideration to that 
if you're going to be marking up, recommending the passage of this 
bill, I had some experiences with this in the Federal Trade Commission 
with their deceptive pricing guides. And when you get into trying to 
write regulations, you get into a horrible mess and a lot of merchants 
were unhappy about the way those guidelines were written, I just 
throw that out for your consideration, 

Mrs, Sfellman. I started to say very naively that the "regular price" 
would be the ticketed price and then it occurred to me that when I went 



Digitized byGoOgIC 



105 

in to look at li^ht fixtures there were tickets on them, I found that if I 
had an electrician buy it, it would be half price. But if I didn't have 
an electrician, it would cost full price. So the cost is really half the 
ticketed price. 

Mr. Larktx. I would like to say something. I think you are beating 
a dead horse. If all of you think, in your own experience, about where 
you make money buying it isn't paying 2 percent discount for cash, 
3 percent discount for cash. It is accepting Joe Garragiola's offer to 
get a new Plymouth and Plymouth will send you $300. It is an oifer 
to buy a $1K5 suit in the June clearance sale at $105. 

Those are the substantial purchases that consumers make, not this 
quibbling over 2 and 3 percent. 

I think if yon just remember your own experience day-by-day when 
you make a bargain purchase, it is in that kmd of area where you are 
dealing with something fairly substantial. 

I don't think the ordinary consumer is ready to quibble on every 
sale for 2 or 3 percent every time he buys a bottle of aspirin or a can 
of Campbell's soup. 

I think that ought to be kept in perspective, of just where the mar- 
keting effort on sales and bargains takes place. It isnt in this 2 and 3 
percent area that you are talking about. 

Mr. Seqall. I could probably wax lyrical on that subject forever. 
I think there are some rather ironic erroneous assumptions surround- 
ing the conversation. In the first place, the acceptance of a credit card, 
I don't care which it is, by a merchant is deemed by that merchant to 
be a good thing. It is as simple as that. Nobody twists his arm. Nobody 
forces him. He is not required to by law. He does it for the simple 
reason that he puts in nice washrooms and nice stores and provides nice 
waiter service, provides a nice refund desk, or whatever he does to be 
a merchant; and that is just one more piece of his business, 

I have personally negotiated our discount rate arrangement with the 
leaders of countless companies, I might add, in Canada, the United 
States, and all over the world, and some very hard-headed people who 
watch every penny, and I am not going to give them 3 or 4 percent 
just because it is the American Express Co. 

But they do it and they do it nicely and they welcome it because 
we generate benefits. And the consumer gets something out of it The 
consumer has already paid the American Express Co., x dollars for 
that card and they expect something out of it and so does the mer- 
chant. It is a two-way street. 

TTie consumer benefits, and I might add that the 7 million American 
Express card members are consumers. There is a big public out there. 
They are the consumers of America. And they know what they are 
getting. They are getting a good service. And in fact it just ain't going 
to happen. 

Mr. Anxuxzio. We will close the hearing at this point because they 
have started under the 5-minute rule. 

I have tried hard to meet the October 28 deadline. I apologize that 
Mr. Grassley left. I don't know whether everybody realizes the num- 
ber of lawsuits that can be started on the 28th. And that is the reason 
I was so anxious to mark up the bill today with the cooperation of the 
committee. 
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I will recite the parliamentary situation when the chairman finds 
himself under the new rules, the 5-minute rule started. It is 1 o'clock, 
so I am guessing now that we could finish this bill by 3 o'clock, take 
up another bill. So I would like to adjourn the meeting with this under- 
standing, that we will try, the staff will try to have six people here so 
we can mark up this bill this afternoon the minute we go into general 
debate on the next bill which will be somewhere around 3 o'clock. 

So let's play it by ear until 3 o'clock. 

And before I conclude, I want to thank each and everyone of the 
witnesses for the contribution you have made this morning. 

We have reformed this place to the point where I am just happy 
we are able to function as well as we are. 

[The following information was submitted for inclusion in the 
record.] 
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statement of 
Itie Consumer Bankers Association 

Before the 

Subcommittee on Consumer Affairs 

House Banking, Currency and Housing Coranittee 

Regarding Proposals to Amend Section 167 

of the Truth -in- Lending Act 

October 23, 1975 



Mr. Chairman: 

The Consumer Bankers Association appreciates this opportu- 
nity to present to the Conanittee our concern vlth regard to the 
serious problems caused to credit card creditors In many states 
due to the discount provisions of new Section 167 of the Truth-- 
in-Lending Act. Section 167 was added to the Truth -in-Lending 
Act by Public Law 93-495 and becomes effective on October 28. 
1975. 

In adding Section 167 to the Truth-in -Lending Act, Congress 
vas reacting to the practice of many credit CBrd issuers of 
prohibiting merchants that use a credit card plan from offering 
a discount to those custoners that pay in cash rather than by 
presentation of a credit card. To prevent the continuation of 
that practice. Section 167 (a] provides, in relevant part, that 
"the card issuer may not, by contract or otherwise, prohibit 
(the) seller from offering a discount to a cardholder to induce 
the cardholder to pay by cash...' 
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Congress was aware that the type of discount contemplated 
by Section 167(a} would be treated as » finance charge'for 
purposes of the disclosure provieiona of the Truth -in-Lending 
Act, and Congress attempted to remove the disclosure require- 
ment by adding Section 167(b) whicdi provides that the amount 
of the discount offered by credit card merchants to cardholders 
to induce cardholders to pay by cash will not be considered as 
a finance charge for purposes of the Truth -in-Lending Act if 
the discount is not in excess of S%, if the discount is offered 
to all prospective buyers and if the availability of the dis- 
count was disclosed to all prospective buyers in accordance 
with Regulations of the Board of Governors of the Federal Reserve 

The final Regulations of the Board of Governors issued 
under the Fair Credit Billing Act require card issuers that 
currently prohibit cash discounts in their merchant contracts 
to notify the merchants that the contractual prohibition is no 
longer effective. Thus, the regulatory scheme created by 
Section 167 and its implementing regulations prevents card 
Issuers from prohibiting cash discounts and also forces card 
} advise current merchants that they may employ cash 
even though discounts are prohibited under existing 
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contEoctual arrangements between the merchants and the card 

The unfortunate aspect at Section 167 is that it fails 
to come to grips with the fact that the amount of the discount 
offered by merchants to induce cash payment would, in many 
states, be treated as interest or a finance charge for purposes 
of determining canfarmity of applicable credit card trans- 
(ictions with the usury or consumer loan rate limitation statutes 
of many states. In such states, the c:ash discount contemplated 
by Section 167 would bring merchants and/or credit card issuers 
alike into serious violations of local law. 

In preparation for this statement, our Association asked 
counsel for the First National Bank of Memphis to research the 
consumer credit laws of all 50 states to try to determine which 
states have statutes which would create problems for card 
issuers if Section 167 becomes effective on October 28, 1975, 
in its current form. The laws of many states are such that a 
final determination could be made only by litigation, but it is 
the belief of our attorneys that this is a reasonable break- 
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Yes, 


Uncertain. 




Do Have A Problem 


But Probablv Yes 


Probablv Not 


Alaska 


Alabama 


California 


Arkansas 


Arizona 


Florida 


Colorado 


D. C. 


Georgia 


Connecticut 


Indiana 


Hawaii 


Delaware 


North Carolina 


Idaho 


Illinois 


South Dakota 


Iowa 


Maryland 




Kentucky 


Massachusetts 




Maine 


Mississippi 




Michigan 


Montana 




Minnesota 


Nevada 




Missouri 


New York 




Nebraska 


North Dakota 




Hew Hampshire 


Pennsylvania 




New Jersey ' 


Tennessee 




New Mexico 


Texas 




Oklahcna 


Virginia 




Ohio 


Washington 
Wisconsin 




Oregon 

Rhode Island 

South Carol in 

Utah 

Vecinont 

West Virginia 



(If surcharges were promoted by Congress in the same 
fashion that discounts are promoted by Section 167, 
most of the states in the right column would move to 
the left.) 



■'rom this background, it can be seen that credit card J 
ire subject to state law that would categorize a cash dis- 
as interest, finance charge or time price differential are 
1 an absolutely untenable position by Section 167. On the 
ind. Federal law and regulation requires that they not. 
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"by contract or otherwise* prohibit a seller from offering a 
discount. On the other hand. State law treats any such discount 
aa intarest and, therefore, card issuers would violate the local 
law if merchants offer cash discounts. 

There are three poaaible solutions to this paradox. First, 
credit card issuers could insist upon indemnification provisions 
from their merchants protecting the issuer against losses and 
claiaia resulting from a violation to the State's finance charge 
or interest ceiling legislation. In states with criminal sanc- 
tions for violation of naxiimim rate structures, the indennifi- 
cation would be of arguable validity. In all states, the 
indemnification is only as good as the credit of the indemtl- 
fying merchant, niis credit risk varies, of course, but the 
risk would be particularly disquieting in states buc4i as 
Massachusetts where a violation of small loan limitations can 
result in the absolute avoidanira of loans by consumers. Finally, 
Indemnification provisions are ccaspletely ineffective with 
respect to those merchants who are not contractually bound to 
the applicable bank. 

The second possible solution would involve anencbuents to 
the applicable legislation of affected states. Such amendments 
would, in effect, provide that the discounts offered to cash 
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custoners are not to be treated as interest or finance charges 
for purposes of the rate limitations on such charges. '''Since 
the S% discount promoted by Section 167 equates to an Annual 
Percentage Rate of 60% or greater for the card user ^o pays 
the card isauer for o discounted purchase in 30 days or leas, 
it is almost certain that state legislators would instinctively 
react against modification of local law to permit a 60X finance 
charge. Ihis second solution Mould, therefore, be extremely 
difficult to obtain. 

The remaining solution is a preemption of applicable state 
law by Federal action. Since the discount concept was a 
creation of Congress and since a fair implementation of Section 
167 requires a preemption, we strongly support, and believe 
creditors are entitled to, a Federal preemption of those state 
laws vAiich would treat the discount contemplated by Section 167 
as finance charge or interest. The fom of legislation attached 
to these comments is one form of corrective Federal legislation 
that would preempt state laws to the extent that such laws would 
treat the discount charged by merchants as an interest or finance 
charge. The bill would accomplish three goals: 

1. Free card issuers in certain states from the 
intolerable situation of being in jeopardy of 
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violating their state laws if their cainpliancs 
with Section 167 of the Truth -in -Lending Act '" 
leads to its logical results- 

2. Enabls card-honoring retailers in certain states 
to taXe advantage of the options made available 
to then under Section 167 without f«ar of vio- 
lating theic state laws. 

3. Help to insure that rstailers to not take dis- 
counts in excess of 5%, b/ permitting card 
issuers to contract with their member merchants 
to prohibit such excessive discounts. 

Again, we appreciate the opportunity to give our Association*! 
views to this Subconuni ttee , and we would liXe to conclude our 
statement by urging the Subconmittee ' s support for legislation 
which would preempt those State laws which would treat the dis- 
count contemplated by Section 167 of the Truth -in -Lending Act 
as finance charge or interest. We suggest that the proposed 
legislation attached to this statement would accomplish this pur- 
Attachment 
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EXHIBIT _C 
SUGGrSTl^D BILL TO PKEEMrT STATE SMALL LOAM LAWS 



1. Section 111(b) of the Truth- In- Lending Act 
(15 U.S.C. leiO(b)) is amended by striking out the' 
first word thereof and inserting in lieu thereof the 
following: "Except as specified in sections 167(c) 
and 167(d) , this." 

2. So much of section 306 of Title III of Public 
I,aw 93-49S as adds section 167 to the Truth- In- Lending 
Act is amended by adding the phrase 'not in excess of 
5 per centun" after the first usage of the word "dis- 
count' in subsection (al of said section 167. 

3. So much of section 30G of Title III of Public 
Law 93-495 as adds section 167 to the Truth-In-Lending 
Act is amended by adding new subsections (c) and (d) 
to said section 167 providing as follows: 

"(c). To the extent that the laws of any State 
relating to the types, amounts or rates of charges, 
or any eleinent or elBiiients of charges, permissible 
under such laws in connection with the extension of 
credit would treat the amount of any discount that 
does not, pursuant to subsection (b) , constitute a 
finance charge as determined under section 106, as 
a charge, however denominated, to be considered in 
determining the compliance of the applicable 
-transaction with such laws, such laws are not 
consistent with the provisions of this section 
. and are hereby annulled to the extent of the 
inconsistency . 

' (d) . The laws of any State relating to tha 
types, amounts or rates of charges, or any element 
or elements of charges, permissible under such laws 
in connection with the extension of credit are 
Inconsistent with the provisions of this section 
and are hereby annulled to the extent that such 
laws: (i) would treat the amount of any discount 
of the type contemplated by subsection (a) as 
income received by or attributable to the card 
issuer, <ii) would require the card issuer to 
Include the amount of such discount as part of 
a time price differential or any other charge 
with respect to the extension of credit, or 
(ill) would, in any other way, hold the card 
Issuer accountable for either the existence 
or the SMOunt of such discount." 
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[Whereupon, at 1 pjn., the subcommittee hesiing was adjoumed.] 
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